COURT OF COMMON PLEAS
JUVENILE COURT DIVISION
HAMILTON COUNTY, OHIO

In the Matter of: Il

I
LUCY KATHLEEN MULLEN I Case No.

I
A Minor Il

VERIFIED COMPLAINT FOR SHARED CUSTODY

Petitioner Michele Hobbs, through her undersigned counsel, hereby petitions this Court
for an order granting her shared permanent custody of the minor child, Lucy Kathleen Mullen,
and an interim order granting her visitation with the child during the pendency of these

proceedings. In support of this Petition, Michele states:
Nature of the Matter

1. This matter involves the custody of a child that Michele has raised, and cared for,
with her former partner, Kelly Mullen. Kelly’s current address is 7996 Hawkhurst Court,

Cleves, OH 45002.
Jurisdiction and Venue

2. This Petition properly invokes this Court’s jurisdiction “to determine the custody

of ax%ﬁchi,]g@ot a ward of another court of this state.” R.C. 2151.23 (A)(2).
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Statement of Facts

4, Michele met Kelly in May 2000. They developed a romantic relationship and. in
2001, Kelly moved in to Michele’s home. In 2003, the couple bought a piece of property and
built a house on it. They moved in to their new home in October 2004.

S. At some point during the course of their relationship, the couple began discussing
the possibility of having a child together. After discussing the various options available to them
to become parents, they agreed to proceed with in virro fertilization. They also agreed that,
although Kelly would be the biological mother, both women would raise the child as equal co-
parents.

6. Some time in 2003, Michele asked Scott Liming, a close male friend whom she
had known for many years, to donate sperm for the in vitro fertilization. Mr. Liming, who lived
in Atlanta at the time, agreed. His sperm was collected, tested and frozen. At the time he agreed
to become the couple’s sperm donor, Scott had never met Kelly.

7. In mid-2004, the couple began preparing for the in vitro fertilization. On July 16,
2004, as part of their preparations, Kelly and Mr. Liming executed a Donor-Recipient Agreement
On Insemination (the “Donor-Recipient Agreement™), a copy of which is attached as Exhibit A,
Pursuant to the Donor-Recipient Agreement, Scott relinquished his parental rights with respect to
any children that were conceived through the use of his sperm. He also agreed that he would not
demand, request or compel any guardianship, custody or visitation rights.

8. Shortly thereafter, the couple began the in vitro fertilization process at the Health
Alliance of Greater Cincinnati. As part of that process, Kelly received daily injections. which
were administered by Michele. In addition, in November 2004, the couple jointly executed
documents pertaining to the process — specifically, a “Consent and Agreement For

Cryopreservation And Disposition of Frozen Embryos™ and an “Informed Consent For In Vitro
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Fertilization.” On these documents, Kelly was identified as the “female participant” and Michele
was listed as the “partner/husband.”

9. In late 2004, a successful in vitro fertilization occurred using the donated sperm
and Kelly’s egg. The fertilized egg was implanted in Kelly’s uterus and she became pregnant.
Michele accompanied Kelly to the doctor’s office for this procedure.

10. In June 2005, shortly before the birth of their child, the couple executed various
life-planning documents to protect their family. In these documents, which were prepared by an
attorney with significant experience in legal issues impacting non-traditional families, the couple
memorialized their decision to raise the expected child as equal co-parents. For example, in her
“Last Will And Testament”, a copy of which is attached as Exhibit B, Kelly named Michele as -
the guardian and person of her minor child, stating: “I consider her to be Lucy’s co-parent in
every way.”

11. Similarly, in a “Health Care Power Of Attorney For Kelly K. Mullen For Her
Child, a copy of which is attached as Exhibit C, Kelly named Michele as her agent authorized to
make health care decisions for the expected child, stating: “I consider Michele Hobbs to be my
child’s co-parent in every way.”

12. In a “General Durable Power Of Attorney Of Kelly Mullen For The Care Of Her
Child,” a copy of which is attached as Exhibit D, Kelly granted Michele “cvery Power with
respect to my child that I possess.” In this document, Kelly again stated: “I consider Michele
Hobbs to be my child’s co-parent in every way.”

13. On July 27, 2005, Kelly, with Michele by her side, gave birth to Lucy Kathlcen

Mullen. Michele cut the umbilical cord. A Certificate of Birth, which was provided to the
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couple at that time and a copy of which is attached as Exhibit E, listed both women as Lucy’s
parents.

14. From the beginning, Kelly and Michele shared responsibility for Lucy’s care. In
the weeks immediately following Lucy’s birth, Michele stayed at home with Kelly to care for the
baby. After Michele returned to work, she took care of Lucy during the evening hours. When
Kelly also returned to work, the couple hired a day care provider, selected by Michele, and
Michele assumed primary responsibility for taking Lucy to and from day care. Michele was also
responsible for preparing Lucy’s day care meals each day.

15. Throughout the first two years of Lucy’s life, Kelly and Michele consistently and
repeatedly referred to themselves and each other as Lucy’s parents or Lucy’s mothers to their =

family and friends. In addition, Lucy has bonded with both women and considers cach of them
to be a parent.

16. By the summer of 2007, the relationship between Michele and Kelly had
deteriorated and they decided to separate. For some time, they continued to live in the same
house, but on October 27-28, 2007, Kelly moved out with Lucy. Since that time, Kelly has not
permitted Michele to see their child.

17. Kelly has repeatedly refused Michele’s attempt to negotiate an appropriate joint
custody agreement. In fact, Kelly now claims that Lucy is exclusively her child and refuses to
acknowledge that Michele had any role in either their decision to have a child or in Lucy’s care
and upbringing.

Request For Relief

18. Under Ohio law, biological parents may — through their oral statements. written

agreements and/or conduct — waive their right to custody of their children and they are bound by

an agreement to do so. See, e.g., In re Bonfield, 97 Ohio St.3d 387, 395, 2002-Ohio-6660, 780
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N.E.2d 241, citing Masitto v. Masitto (1986), 22 Ohio St.3d 63, 65, 22 OBR 81, 488 N.I=.2d 857.
See also In re J D.M., 12" Dist. Nos. Nos. CA2003-11-113, CA2004-04-035, CA2004-04-040,
2004-Ohio-5409,at 9§ 20; In re Galan, 3" Dist. No. 13-02-44, 2003-Ohio-1298. atq 18; Clark v.
Bayer (1877), 32 Ohio St. 299, 307, 1877 WL 120 (Ohio), 30 Am.Rep. 593 (copies of cited cascs
attached).  Such contractual agreements should be enforced “subject only to a judicial
determination that the custodian is a proper person to assume the care, training, and education of
the child.” In re Bonfield, 97 Ohio St.3d at{ 48.

19. This principle applies not only when a biological parent completely relinquishes
custody, but it also applies when a parent waives his or her right to exclusive custody in favor of
shared custody with another. See, generally, In re Bonfield, 97 Ohio St.3d 387, Masitio, 22 Ohio
St.3d 63. Agreements fo relinquish custody will be enforced even when the biological parent
subsequently changes his or her mind. See Galan, 2003-Ohio-1298 and Masitio, 22 Ohio St.3d
63.

20. In this matter, Kelly, by her words and conduct, contractually relinquished
whatever right she may have had to exclusive custody of Lucy in favor of shared custody with
Michele.

21. Furthermore, as set forth above, Michele has consistently demonstrated that she is
a fit and proper custodian of Lucy.

22. By refusing to allow Michele to see Lucy, Kelly is not acting in Lucy’s best
interests in that she is unilaterally attempting to sever the mother-daughter relationship that Lucy

has with Michele.

WHERFORE, for the foregoing reasons, Michele Hobbs requests that this Court:



(a) enter an order, as soon as practicable, granting Michele immediate access to,

and visitation with, Lucy Kathleen Mullen during the pendency of these

proceedings;

(b) schedule a hearing to allow Michele Hobbs to prove the allegations as set

forth herein;

(c) enter an order, after a hearing on the merits, pursuant to O.R.C.

2151.23(A)(2), granting Michele Hobbs equal and shared permanent custody

of, and access to, Lucy Kathleen Mullen;

(d) grant such other relief as this Court deems appropriate.

Petitioner Michele Hobbs hereby swears and states that the allegations contained in this

/(\?mm(k@ are trlzlegnd accurate to the best of her knowledge.
L

Michele Hobbs

v

Lisa T. Meeks (0062074)
Newman & Meeks Co., L.P.A.
215 East 9" Street

Suite 650

Cincinnati, OH 45202
513-639-7000

Christopher R. Clark (motion to admit pro hac vice pending)
Lambda Legal Defense and Education Fund, Inc.

11 East Adams

Suite 1008

Chicago, IL 60603

312-663-4413

Attorneys For Petitioner Michele Hobbs
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DONOR RECIPEENT AGREEMENT
. ON INSEMINATION -

THJS AGREENIENT rs made by and. between Scott Allen Lxmmg, heremufler “Donor , and
Kelly Kathleen Mullen heremafter "Reerprent" who may also be referred to herem as “the B

D "".‘parues

NOW, TH?EREFORE in consxderauon of the promrses of eaoh other. DONOR ancl
RECIPIENT agree agfollows: -~ .~ : :
1. Each clause of this Agreement is separate and dithble from the others and should a Court

'refuse to enforce one or more clauses of this Agreement the others are still valid and in full

force

o DONOR has agreed 10 provxde hlS semen to RECIPIENT for the purpose of alcematwe

insemlnation, The partigs have further agreed that the DONOR'S semen may be frozen at the lime
of the donation dnd may be used by.the- RECIPIENT at i subsequent tlme, This Agresment is to |

o appl y toall aemen already donated as well as-to any future donanons

3. In exchange, RECIPIENT has agreed to pay the sum of Fwe ($5 00) Dollars fo DONOR each

- and cvery time he makes a semen donanon

4, RECIPIENT'acknowledges Lhat she is unmarrled and has niever mamed DONOR
: acknowledges that he is unmamed and has never mamed :

5. Each party aeknowledges and agrees that: RECIPIENT wrll use the donated semen 10 altempt A

to become pregnant and wrll contmue fo use such donauons until conceptxon occurs.

6, Eath parly acknowledges and agrees that che DONOR is provrdmg lus semen for tlle purposes
" of said alternative insemination ‘and does so ‘with the clear understanding thal hewillmot

demand, request, or compel any guardlanshrp, custody, or visitation nghts with any child(ren)
born from the alternative insemination procedure, Further DONOR acknowledges that he fully

*understands that he would have no parental rrghts whatsoever with said child(ren), This

Agreement, however, shall ‘not prevent RECIPIENT from making any voluntary guardlanshlp,

cusrody, or visitation agreemems she. may wrsh to enter into wnh DONOR

7 Each party acknow edges and. agrees thatRECIPIEPﬂ’ through thxs Agreement has |

relinquished any.and all nghts she might otherwise have to hold DONOR legally, financially, or . -
emotionally responsible for any chlld(ren) concelved through the: altematwe msemmatron
eontemplated herein, X
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"’/ 8. Each party acknowledges and agrees thax the sole authonty to‘name any child(ren) conceived
" through the alternative msemmanon conremplated herem shall rest. with the RECIPIENT.,

o, Each pany acknowledges and ﬂgrees that DONOR shall be hsted ss “father" on the bu'th _j"-..
certxfxcare of uny chxld(ren) concexved Lhrough the altemanve msemmanon comemp ated herem

; 10 Each party covenants and agrees Lhat, in hght of the: expectatxons of each party as stated
above, RECIPIENT shall have absolute aurhority and power to 8) appomr g Testamentary -
Guardian for any chxld(ren) conceived through the aItemauve insemination contemplated herein;
b) appoint an Agent through a Power of Attorney to act in her stead,in the financial or healtheare
interest(s) of any-child(ren) concewed through the altérnative insemination contemplated. herein:

.and c). consent 1o the adoptnon of any chlld(ren) concewed through theé altemative msemmauon .

‘ contemplated herem by her I;fe parmer. Y

-

- 11, Each party covennnts and agrees that, in- hght of the expeotauons of each party as stased
above, RECIPIENT shall have absolisté authonty and power to act with sole discretion as to all
legal, financial, medical and emotion needs of any chxld(ren) conceived through the alternative

msemmahon contemplated herem

12, Each party acknowledges and agrees thac the relmquxshmem of all nghts, as stated above, is
final and irrevocable, DONOR further understands that his waivers'shall prohibit any action-for
custody, guardianship, dr visitation in’ any fulure sttuauon, mcludmg in the event of the '
RECIPIENT's death or dxsablhty. unless any child is no Ionger inthe custody of DONOR or
DONOR's partnér, Michele Hobbs, in'which case DONOR, may petition a court for custody,
guardianship, or visitation, Nothing herein, however, shall prevept the RECIPIENT from making
a voluniary designation in a Last Wil and 'I‘esramem or other document of the. DONOR asa -
tesramentary guardmn, should she 50 chose, ST c B o

13, Each party agrees and covenants that any dxspute pertammg to this Agreement shall be
‘Submztted to binding erburatxon before the American Arbxtranon Assocxatzon Hamilton County,
, ‘Ohio, or toa pm)ate arbxtrator on whom the parmes may agree : ,

: 14 Ench party acknowledges and agrees (hat he or she has 51gned thls Agreement volumanly, of
‘hxs or her owu choxce wnthout duress of any-kind whatsoever : :

- 15, The parties ackoowledge and agree that Scott E, 'Knox; Esq an atrorney of the State of Ohio,
has drafted this Agreemem and has represented the Recipient in respect to this Agreement, and
that Kelth nght, Esq., an auomey lxcensed 10 pracoce aw in Lhe State of Georgxa has
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represented the Donor"in"respecf 1o 'inie 'A*greern'ent, -

16. Each party acknowledges and agrees that any amendments Lo thls Agreement qhnll he made
. .m wmmg and sxgned by both pames, o : -

17. This Agreemem shall be construed under the Lews of the State of Ohxo and the pames hereto.
Bgree and copsent to meJurxsdxctxon and venue in.the’ Domesnc Relanons Courr of Hamllton

Coumy, Ohlo

' 18, This- Agreemenl comams the’ enure agreement Of the pames. There are no prqmlses,
undurbtandmgs or representauons becween rhe pames other Lhan those expressly set forth herem

,IN WITNESS WHEREOF the parnes have execu;ed lhlS Agreement cons:sung of four pages on

the date(s) set forrhbelow Ce T o Lo

'9.Sina¢=r<572/éeéﬂf,

*

STATE OF OHIO

 ACKNOWLEDGMENT © -

SS

~ COUNTY OF HAMILTON

T hereby ceruiy that: 6n- July lé_ 2004 Scutt Allen lemg appeared before me. and" '

acknowladged the foregomg anpr-Rec:pxem Agreement on Insemmatmn consisting. of two
pages including Acknowledgment that he provided proof of identity or is known to me, and that

o he appeared 1o be of sound mmd and not under or subject to duress, fraud or y}e inflyence.
s . B L ' hme,.‘JMJ @%/

& 'Maﬂb Pﬁ@é@( Altornay 3¢ Lol -

P ¢ o
. | ostawif | 2 HDYARY Puuuc 'ETAYE OF OHIN
; . My cummh:lun has ng expirating
. dsim Bocllan 347.04 oG, .

u

B

'DAated}:.A ' 7 /5/0;/

P
/u

Kelly b Recxpxent
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STATE OFOHIO ~ :

'COUNTY OF HAMILTON ;

. acknowledged the foregoing”
“pages including Acknowledg

. TD:1913126634307. P.5

. 5133367636

85

y g, 2004; Kelly. Kathlear Mulleri. appeared béfore me and
‘Donor-Recipient. Areement on Insemination consisting: 6f four — -
ment, that she provided proof of identity or is kriown.to mé, and that
ress, fraud, or.undue influence.

I héreby cenify thal on Jul

she appeared.to be of sound mind and not under.or subject o du

il

o Not,ziry.Pub'lic

v SCOT?’ Ty ey Moy Ml
U Nothry Publle, Stac of Oho”
. My comirilssion has vy expiratian date
7 Seclloff 147,030, f. &,
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LAST WILL AND TESTAMENT
OFKELLY KATHLEEN MULLEN

I, KELLY KATHLEEN MULLEN, & resident of Cincinnati, Ohio, belng of full age
and sound mind end memory and under no restraint, declare this Instrument to be my Last Wil
end Testament and hereby revoke all Wills and Codicils that 1 may have previously made.

ITEM . My immediate relatives are Lucy Kathleen Mullen {my daughter due to be
born soon), Kathleen Mullen (my mother), and Michael Mullen (my father).

ITEM II. I nominate MICHELE HOBBS to serve as Executor of this Will, without
bond, If «execgender» is unavallable to serve as Executor of this Will, | nominate MICHAEL
MULLEN to serve as Executor of this Will, without bond.

ITEM IIL. "My Executor shall have the nuthority to distribute property s provided
hereln, and shall have the authorlty to sell, with or without notice, at either public or private sale,
any property belonging to my estate as my Executor, in my Executor's sole and absolute
discretion, deems necessary for the proper administration of my estale, 1 empower my Executor
ta pay from my estate all of the expenses of my last illness, of my funeral and burial/cremation,
and of the administration of my estate,

ITEMIV. After payment of sll my expenses before my death and all estate expenses,
give the rest and residue of my estate whether ranl, personal, or mixed, of avery kind, nature and
description whatsoever, and wherever situated, that I have the right to dispose of at the time of
my death, by the power of appointment or otherwise, to MICHELE HOBBS.

ITEM V. If Michele Hobbs predeceases me, 1 give the rest and residue of my estate, of
whatever chavacter, whether real, personal or mixed, of every kind, nature and description
whalsoever, and wherever situated, that I have the right fo dispose of at the time of my death, by
the power of appointment or otherwise to LUCY KATHLEEN MULLEN,

ITEM VI, 1t is not my intention to make provision In this, my Last Will and Testament
for any rclative, heir, or other person not expressly provided for herein, and i any such relative,
heir, or person has not been expressly mentioned herein, he or she has been omitted by me
intentionally and with full knowledge of his or her relationship and existence,

ITEM VII, [ nominate Michele Hobbs as the puardian of the person and estate of my
minor child. Iconsider her to be Lucy’s co-parent in every way.

ITEM VIIL [ direct that my Executor arrange for the disposition of my body in the
manner she deems appropriate, . .

ITEM IX. If any devise or bequest herain should pass to a minor (as defined under the
Ohlo Transfers to Minors Act), my Executor shall distribute such devise or bequest to the person
then having custody of such minor, a5 custodian for such minor under the Ohio Transfers to
Minors Act. If more than one person then hos custody of such minor, my Executor shall select
which of such persons shall be the custodian under the Ohio Transfers to Minors Act, If no one
has custody of such minor, then my Executor shall select a person to serve as custodian undar the
Ohio Transfers to Minors Act after consulting with such minar,

ITEM X. If any part of this Will is held to be invalid, [ direct that such invalidity shall
not affect any other part, and that the remainder of this Will shal] be carried into effect as though
such part had not been contained hereln. :

AIBRHITOTL, NS 3 I AL
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ITEM XI. If any beneficiary under this, my Last Will and Testament, and T die under
such circumstances that it is difficult or impractical to determine who survived the other, then
such beneficiary shall be deemed to have predeceased me.

ITEM XI1. The use of the singular in this Will ‘includes the plural, and the use of a
specific term implying gender includes both genders.

NOW THEREFORE, in the presence of witnesses, I sign my name to this, my LAST
WILL AND TESTAMENT, consisting of two typewritien pages, including the Statement of
Witness page, on June 28, 2005, at Cincinnati, Ohio.

Statecment of Witnesses

Each of us declares under penalty of perjury under the law of the State of Ohio that Kelly
Kathleen Mullen declared this instrument to be her Will and signed this Will in our presence, all
of us being present at the same time, and we now, at her request, and in her presence, and in the
presence of each other, sign below as witnesses, declaring that she appears to be of sound mind
and under no duress, fraud or undue influence,

Date: June 28, 2005 . | /\44/%@

" WITNESS

13 East Court St., #300
ADDRESS

Cincinnati, OH 45202

Date: June 28, 2005 | a& ZZ/M G\AV(/L

WITNESS

13 East Court St,, #300
ADDRESS

Cincinnati, OH 45202
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STATE OF OHIO
HEALTH CARE POWER OF ATTORNEY
FOR KELLY K, MULLEN FOR HER CHILD

KELLY K. MULLEN, 456 Milton Street, Cincinnati, Ohio, 45202, state that this is my Health
Care Power of Attorney for my child, and I revoke any prior Health Care Power of Attorney

10

signed by me. [ make this Power of Attorney under the applicable advance directive statutes and -

under general agency principles. If any provision is found to be invalid or unenforceable, it will
not affect the rest of this document. This Health Care Power of Attorney is in effect upon
signing. Iam a legal parent of my child and therefore have the authority to assign these rights, I
consider Michele Hobbs to be my child’s co-parent in every way.

Definitions. Several legal and medical tenms are used in this document, For convenience they
are explained below,

Agent or attorney-in-fact means the adult I name in this Health Care Power of Attorney
to make health care decisions for my child.

Artificially- or technologically-supplied nutrition or hydration means the providing of
food and fluids through intravenous or tube "feedings."

Cardiopulmonary resuscitation or CPR means treatment to fry to restart breathing or
heartbeat, CPR may be done by breathing into the mouth, pushing on the chest, putting a tube
through the mouth or nose into the throat, admxmstenng medication, giving electric shock to the
chest, or by other means.

Comfort care means any measure taken to diminish pam or discomfart, but not to
postpone death,

Do Not Resuscitate or DNR Order means a medical order given hy my child’s
physician and written in my child’s medical records that cardiopulmonary resuscitation or CPR
is not to be administered,

Health care means any medical (including dental, nursing, psychological, and surgical)
procedure, treatment, intervention or other measure used to maintain, diagnose or treat any
physical or mental condition,

Health Care Power of Attorney means this document that allows us to name an adult
person to act as my agent to health care decisions for my child.

Life-sustaining treatment means any health care, including amﬂmally or
technologically-supplied nutrition and hydration that will serve mainly to prolong the process of
dying. :
Living Will Declaration or Living Will means another document that lets me specify
the health care I want my child to receive if I both become terminally ill or permanently
unconscious and cannot make my wishes known,

Permanently unconscious state means an irreversible condition in which my child is
permanently unaware of self and surroundings. My child's physician and ane other physician
must examine my child and agree that the total loss of higher brain function has left my child
unable to feel pain or suffering.

Principal means the person signing this document.

Terminal condition or terminal illness means an irreversible, incurable and untreatable
condition caused by disease, {llness or injury, My child’s physician and one other physician will
have examined my child and believe that my child cannot recover and that death is likely to
occur within a relatively short time if my child does not receive life-sustaining treatment,
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Naming of my Agent. The person named below is my agent who is empowered to make health
care decisions for me as authorized in this document.

Name: Michele Hobbs

Address: 456 Milton Street, Cincinnati, Ohio, 45202

Telephone: (513)884-8696(c)

Naming of Alternate Agent, The person named below is to serve as my agent should both I and
my Agent be unable to act.

Name: Kathleen Mullen

Address: 7996 Hawkhurst, Cleves, Ohio_45002

Telephone:  (513)941-3364

Any person may rely on a statement by the agents named above that she is properly acting under
this document and such person does not have to make any further investigation,

Guidance to Agent. My agent will make health care decisions for me based on the instructions
that I give in this documnent and on my wishes otherwise known to my agent. If my wishes are
unclear or unknown, my agent will make health care decisions in my child's best interests, My
agent will determine my child’s best interests after considering the benefits, the burdens, and the
risks that might result from a given decision. If no agent is available, this document will guide
decisions about my child’s health care,

Authority of Agent. My agent has full and complete authority to make all health care decisions
for my child, unless I have otherwme indicated below, This authority includes, but is not limited
to, the following:
1. To consent to the administration of pain- relxevmg drugs or treatment or procedures
(including surgery) that my agent, upon medical advice, believes may provide comfort to
my child, even though such drugs, treatment or procedurcs may hasten her death, My
child's comfort and freedom from pain are important to me and should be protected by
my agent and physician,
2. If my child is in a terminal condition, to give, to withdraw or to refuse to give informed
consent to life-sustaining treatment, including artificially- or technologically-supplied
nutrition or hydration.
3. To give, withdraw or refuse to give mformed consent to any health care procedure,
treatment, intervention or other measure.
4. To request, review, and receive any information, verbal or written, regarding my
child's physical or mental health, including, but not limited to, 1}l medical and health care
records..
5. To consent to further disclosure of information, and to disclose medical and related
information concerning my child’s condition and treatment to other persons,
6. To execute for me any releases or other documents that may be required in order to
obtain medical and related information,
7. To execute consents, waivers, and releases of liability for me, my child and my estate
to all persons who comply with my agent's instructions and decisions. To indemnify and
hold harmless, at any expense, any third party who acts under this Health Care Power of
Attorney, I will be bound by such indemnity entered into by my agent.
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8. To select, employ, and discharge health care personnel and services providing home

health care and similar services.

9. To select, contract for my child’s admission to, transfer her to, or authorize discharge
* from any medical or health care facility, including, but not limited to, hospitals; nursing

homes, assisted living facilities, hospices, adult homes and similar facilities.

10, To transport my child or arrange for her transportation to a place where this Health
Care Power of Attorney is honored, should my child be in a place where this document is
not enforced.

- 11, To complete and sign for me the following: -
(a) Consents to health care treatment, or the issuance of Do Not Resuscitate
(DNR) Orders or other similar orders; and
(b) Requests for my child's transfer to another facility, to be discharged against
health care advice, or other similar requests; and
(c) Any other document desirable to implement health care decisions that my
agent is authorized to make pursuant to this document.

Special Instructions. By placing my initials at number 3 below, 1 specifically authorize my
agent to refuse, or if treatment has commenced, to withdraw consent to, the provision of
artificially- or technologically-supplied nutrition or hydration if: :
1. My child is in & permanently unconscious state; and
2. My child’s physician and at least one other examining physician have
determined, to a reasonable degree of medical certainty, that artificially- or
technologically-supplied nutrition and hydration will not provide comfort to my
child or relieve my child’s pain; and
3.1 have placed my initials on this line: /@LNL

Limitations of Agent’s Authority. 1understand that under Ohio law, there are limitations to the
authority of my agent:
1. My agent cannot order the withdrawal of life-sustaining treatment unless my child is
in a terminal condition or a permanently unconscious state, and two physiciang have.
confirmed the diagnosis; and
2. My agent cannot order the withdrawal of any treatment given to provide comfort care
or to relieve pain; and
3. My agent cannot order the withdrawal of artificially- or technologically-supplied
nutrition or hydration unless my child is terminally ill or permanently unconscious and
two physicians agree that nutrition or hydration will no longer provide comfort or relieve
pain and, in the event my child is permanently unconscious, I have given a specific
direction to withdraw nutrition or hydration elsewhere in this docurment; and
5, If T previously consented to any health care, my agent cannot withdraw that treatment
unless my child’s condition has significantly changed so that the health care is
significantly less beneficial, or unless the health care is not achieving the purpose for
which I chose the health care. :

No expiration date, This Health Care Power of Attorney will have no expiration date and will
not be affected by my disability or by the passage of time.

Revocation. Any revocation is only effective relative to any health care provider when that
health care provider is actually and speeifically notified of the revocation. Without actual

3
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notification to the provider, T waive any claim that the provider was negligent in relying on this
document. ' E S

Guardian. 1 intend that the authority given to my agent will eliminafe the need for any Court {o
appoint a guardian for my child. However, should such proceedings start and I am unavailable
or unable to act as guardian, [ nominate my agent noted above to serve as the guardian of my
child's person and estate, without bond.

Visitation rights. My agent is to have first priority in visiting my chlld in any institution and
shall be given all visitation rights accorded immediate family members.

Enforcement by Agent. My agent may take for me, at my cxpense, any action my agent
considers advisable to enforce my wishes under this document,

Release of Agent's Personal Liability. My agent will not incur any personal liability to me or my
estate Tor making reasonable choices in good faith concerning my child’s health care,

Copies the Same as Original, Any person may rely on a copy of this document.

Out of State Application. 1 intend that this document be honored in any jurisdiction to the extent
allowed by law.

Living Will. 1 have completed a Living Will for my child: Yes /\,{ No

. SIGNATURE
- T understand the purpose and effect of this docurnent and sign my name to this Health Care
Power of Attorney on June 28, 2005, at Cincinnati, Ohio,

NOTARY ACKNOWLEDGMENT

State of Ohio

- 88,
County of Hamilton ‘
On June 28, 2005, before me, the undersigned Notary Public, personally appeared KELLY K.
MULLEN, known to me or satisfactorily proven to be the person whose name is subscribed to
the above Health Care Power of Attarney as the Principal, and who has acknowledged that she
executed the same for the purposes expressed herein, 1 attest that the Principal appears (o be of
sound mind and not under or subject to duress, fraud, or undue influence.

Yeotl 7

Notary Public !
prepared by:
Scotl E. Knox, Esq.
13 E, Court S, Ste. 300 [DUOTT E. KNOX, Attomay g .
Cincinnati, OH 45202 My oot Putlc it o g
(513)241-3800 Commission has no gxpiratign g

Section 147,03 0, . .,

P.
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GENERAL DURABLE POWER OF ATTORNEY
OF KELLY K. MULLEN FOR THE CARE OF HER CHILD

KNOW ALL PEOPLE BY THESE PRESENTS, that I, KELLY K. MULLEN, presently residing
at 456 Milton Street, Cincinnati, Ohio, 45202, (the "Principal") being of sound mind and not
under or subject to duress, fraud or undue influence, intending to create a General Durable Fower
of Attorney for the Care of my child, do hereby designate and appoint MICHELE HOBBES,
presently residing at 456 Milton Street, Cincinnali, Ohio, 45202, as my true and lawful Agent
(Attorney-in-Fact), for me and in my name, place, and stead to exercise general powers in a
" fiduciary capacity on my behalf to make and change any and all arrangements deemed
appropriate for my child and for my child's personal care, education, support, maintenance, and
living arrangements, I am a legal parent and therefore have the authority to grant these powers. I
consider Michele Hobbs as my child’s co-parent in every way.

This General Durable Power of Attorney is to take effect upon signing and shall not be
invalidated by the passing of time or my disability. The Powers I give to my Agent shall include,
without limitation:

‘to authorize, conscnt, or request for me that my child be admitted or placed as a student or
resident in any type of school, care, facility, or other facility as selected by my Agent;

to give consent for me to the disclosure of any or all confidential or privileged information or
communications in the possession of any person or institution which may have been generated
by the rendering of any care or education to or evajuation of by any such person or institution;

to request and receive any and all records or other documents (or copies of same} or other
information under my control or o which 1.woyld personally have access or relating to my
child's personal or educational affairs, of every kind or character (whether confidential or

otherwise);

to sign, execute, acknowledge, and deliver for me any and all instruments or documents of any
kind or type whatsoever deemed by my said Agent in her sole discretion to be in my child's

best interests or to be necessary or appropriate in order to carry out any of the authority herein

-vested in my said Agent;

to select, employ, instruct and/or discharge tutors, paraprofessionals, or other indlviduals, and to
select, employ, and/or discharge any institutions, all as may be deemed necessary ar approprisle
by my said Agent in order to render to my child any cducation or any of the types of care herein

referred to.

1 give my said Agent every Power with respect to my child that I possess.

This General Durable Power of Attorney shall not be affected by my disability or by lapse of
time, ond shall therefore have no expiration date. :

]
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Any revocation is only effective relative (o any health care provider when that health care
provider is actually and specifically notified of the revocation. Without actual notification to the
provider, I waive any claim that the provider was negligent in relying on this document,

Any invalid or unenforceable Power, authority or provision of this instrument shall not affect any.
other Pawer, authority or provision or lhe appointment of my Agent.

1 understand the purpose and effect of this document and sign my name to this General Durable
Power of Attorney after careful deliberation on June 28, 2005, j i, Ohio,

7 KELLY¥X. MULLEN

~ACKNOWLEDGMENT

State of Ohio
S8
County of Hamilton

On June 28, 2005, before me, the undersigned Notary Public, personally appeared KELLY
K, MULLEN, satisfactorily proven ta be the person whose name is subscribed to the above
General Durable Power of Attorney, and acknowledged that this document is being executed for
the purposes expressed herein, 1 attest that the Declarant appears to be of sound mind and not

under or subject to duress, fraud or undue influence.
/ 74@&?

A Pablic

! : SCOTT E. KNOX, Attorney
Seon B, Kok prepamd by' #  Notary Public, State of Otuo

Scotr E, Knox . ;
! My commisslorn has no expirar
13 E. Court St., Suite 300 O om 147030 ¢

Cincinnati, Ohio 45202

(513)241-3800

P.2
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Westlaw,
780 N.E.2d 241

97 Ohio St.3d 387, 780 N.E.2d 241, 2002 -Ohio- 6660
(Cite as: 97 Ohio St.3d 387, 780 N.E.2d 241)

Hin re Bonfield
Ohi0,2002.

Supreme Court of Ohio.
In re BONFIELD.
No. 2001-0625.

Submitted March 13, 2002.
Decided Dec. 13, 2002.

Same-sex cohabitants petitioned for allocation of
parental rights and responsibilities, in light of
concerns regarding legal rights of cohabitant who was
neither biological nor adoptive parent of other
cohabitant's biological and adopted children. The
Court of Common Pleas, Hamilton County, Juvenile
Division, adopting magistrate’'s recommendation,
dismissed for lack of jurisdiction, and petitioners
appealed. The Court of Appeals affirmed, and further
appeal was allowed. On motion for reconsideration or
amendment, the Supreme Court, Moyer, C.J., held
that: (1) mother's cohabiting same-sex partner was not
“parent” for purposes of entering into shared parenting
agreement, and (2) juvenile court had jurisdiction to
determine whether shared custody was in children's
best interest.

Reversed in part, affirmed in part, and remanded.

Cook, J., concurred in part and dissented in part with
opinion.

Opinion, 96 Ohio St.3d 218. 773 N.E.2d 507
superseded.

West Headnotes

1] Child Custody 76D €274

76D Child Custody
76DV Particular Status or Relationship

T6DVII(A) In General
76Dk274 k. In Loco Parentis; De Facto

Parents. Most Cited Cases

Cohabiting, unmarried female same-sex partner of
children's biological and adoptive mother was not
children's “parent” for purposes of entering into
shared parenting agreement. R.C. §§ 3109.04(A)2),
SEHILOI(A).

[2] Constitutional Law 92 €439

92 Constitutional Law
92X XVII Due Process
92XXVII(G)  Particular  Issues  and
Applications
92X XVII(G)18 Families and Children
92k4390 Parent and Child Relationship
92k4391 k. In General, Most Cited
Cases
(Formerly 92k274(5))

Constitutional Law 92 £-24395

92 Constitutional Law
92X XVII Due Process
92XXVIHG)Y  Particular  lIssues  and
Applications
92XXVII(G)! 8 Families and Children
(Formerly 92k274(5))
Biological or adoptive parent's fundamental due
process right to make decisions concerning the care,
custody and control of one's children does not
embrace the right to have all decisions recognized or
approved in law. U.S.C.A. Const. Amend. 14,

131 Child Custody 76D €404

76D Child Custody
76DVIII Proceedings
76DVII(A) In General
76Dk403 Jurisdiction
76Dk404 k. In General. Most Cited
Cases
Juvenile court had jurisdiction to determine whether
petition for shared custody was in best interests of
subject children, where children's unmarried mother

N

cohabited  with  same-sex  parmer, R.C. §

2151.23(A)2).
[4] Child Custody 76D €404

76D Child Custody
76DVIII Proceedings
76DVIII(A) In General

76Dk404 k. In General. Most Cited
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Cases

Juvenile court has jurisdiction to determine the
custody of any child not a ward of another court, even
though the court has not first found the child to be
delinquent, neglected, or dependent. R.C. §

2151.23(AN2).

|5] Child Custody 76D €270

76DVIHA) In General
76DK270 k. In General. Most Cited Cases

Juvenile court's exclusive responsibility to determine
the custody of any child not a ward of another court of
the state cannot be avoided merely because a
petitioner for allocation of parental rights and
responsibilities is not a “parent” under the statutory
definition of the term. R.C. § 3109.04.

[6] Child Custody 76D €409

76D Child Custody
76D VI Proceedings

76DVII(A) In General

Cited Cases
Juvenile court may adjudicate custodial claims
brought by persons considered nonparents at law,

|71 Child Custody 76D €242

76DI1I(B) Factors Relating to Parties Seeking
Custody
Third Persons in General. Most Cited Cases
Custody proceedings between a parent and a
nonparent, unlike those between two parents, pose the
possibility of terminating a parent's rights in favor of
one who is not a parent.

181 Child Custody 76D €235

76D11 Grounds and Factors in General

TODIHA) In General

76Dk34  Agreements, Confracts, or

Stipulations
76DK35 k. In General. Most Cited Cases
Parents may waive their right to custody of their

children, and are bound by an agreement to do so.
{9] Child Custody 76D €235

76D Child Custody
76DI11 Grounds and Factors in General
76DIH(A) In General
76Dk34  Agreements, Contracls, or
Stipulations

Parents' agreement to grant custody to a third party is
enforceable subject only to a judicial determination
that the custodian is a proper person to assume the
care, training, and education of the child.

[10] Child Custody 76D €242

76D Child Custody
76D1I Grounds and Factors in General
76DI1(B) Factors Relating to Partics Secking
Custody
76Dk42 k. Right of Biological Parent as to

Third Persons in General, Most Cited Cases
Child Custody 76D €310
76D Child Custody

76D V11 Particular Status or Relationship

76DVII(C) Adoption

Upon remand, in proceedings on cohabiting same-sex
partners' petition for allocation of parental rights and
responsibilities with respect to one partner's biological
and adopted children, trial court was required (o
exercise its discretion in giving due consideration to
all known factors in determining best interest of
subject children.

**242%397_Sallee Fry Waterman, Cincinnati.for
appellants.

Susan J. Becker, Cleveland, urging reversal for amici
curiae National Association of Social Workers,
American  Academy of Child and Adolescent
Psychiatry, American Counseling  Association,
American Public Health Association. and Ohio
Psychological Association.

Patricia M. Longue, urging reversal for amici curiac
Lambda Legal Defense and Education Fund. Inc..
National Center for Lesbian Rights. and Ohio Human
Rights Bar Association.

David R. Langdon; Keating, Muething & Klekamp

and Joseph L. Trauth, Cincinnati, urging affirmance
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780 N.E.2d 241
97 Ohio St.3d 387, 780 N.E.2d 241, 2002 -Ohio- 6660
(Cite as: 97 Ohio St.3d 387, 780 N.E.2d 241)

for amici curiae the Honorable Thomas E. Brinkman
Jr., Larry**243 L. Flowers, Timothy J. Grendell, Jim
Jordan, Linda Reidelbach, Twyla Roman, Michelle G.
Schneider, and William J. Seitz I1I, Members of the
Ohio General Assembly.

*398David R. Langdon, Cincinnati, urging affirmance
for amici curiae American Family Association of
Ohio, Citizens for Community Values, Equal Rights
Not Special Rights, Family First, and National Legal
Foundation.

{4 1} Appellants filed a motion for reconsideration or
amendment pursuant to S.Ct.Prac.R. XI(2)(A)(4) after
announcement of our decision and opinion in /n re
Bonfield. 96 Ohio St.3d 218, 2002-Ohio-4182, 773

the following language from its opinion:

{9 2} “However, because second parent adoption is
not available in Ohio, Shelly cannot adopt the
children. Instead, if Shelly were to adopt the children
herself, the effect would be to terminate Teri
[Bonfield]'s rights and responsibilities as an adoptive
parent. See R.C. 3107.15(A). Therefore, because Teri
wishes to retain her rights as a parent, adoption of the
children by Shelly is not a viable option.”

{9 3} The motion for reconsideration or amendment is
sustained, and the following opinion shall replace the
opinion in [n_re Bonfield, 96 Ohio_St3d 218,
2002-Ohio-4182. 775 N.E.2d 507.

{4 4} Appellants, Teri J. Bonfield and Shelly M.
Zachritz, have lived together since 1987 as partners in
a same-sex relationship. During that time, Teri has
adopted two children, Joseph, born in 1993, and Jacob,
born in 1995, Shelly participated equally with Teri in
the decision to adopt the boys.

{4 5} Teri has also given birth to three children, a son
born in 1996, and twins born in 1998, each of whom
was  conceived through anonymous artificial
insemination. Shelly actively participated in the
planning and births of the children, assisted with Teri's
artificial insemination, and was present throughout
Teri's doctor's visits during the pregnancies and actual
births. According to Teri and Shelly, since the
children's respective adoptions and births Shelly has
acted as their primary caregiver and has come to be
seen by them as their parent in the same way as has

Ter.

Page 3

{46} Appellants' description of their family is echoed
by Dr. Leslie Swift, a licensed clinical psychologist,
who testified that appellants operate jointly in caring
for the children, and have created a loving and
committed home. Dr. Swift identified Shelly as the
children's primary caretaker, as she is responsible for
the day-to-day care of the children. Dr. Swift found
that both Teri and Shelly function as parents. and that
the children are bonded to each of them and “go to
each for similar things and also for different needs.”
Finally, Dr. Swift testified *389 that should the
children be separated from Shelly, their primary
caregiver, it could be devastating to them,

{9 7} Notwithstanding her role as the primary
caregiver for their children, Shelly has no legally
recognized rights with regard to Joseph, Jacob,
Nicholas, Matthew, or Samantha. Lacking such legal
rights, she does not have equal access to the children's
medical or school records, and is unable to authorize
medical care or obtain medical insurance coverage for
the children.

{9 8} An option in some states would be for Shelly to
pursue a “second parent adoption.” M. Jacobs, Micah
Has One Mommy and One Legal Strancer
Adjudicating Maternity _for _Nonlegal _Lesbian
Coparents (2002), 50 Buff.L . Rev. 341, 345, fn. **244
15. Second parent adoption is a process by which a
partner in a cohabiting and nonmarital relationship
may adopt his or her partner's biological or adoptive
child, without requiring the parent to relinquish any
parental rights. E. Zuckerman, Second Parent
Adoption for Lesbian-Parental Familics:  l.cgal
Recognition of the Other Mother (1986), 19
U.C.Davis L.Rev. 729, 731, n. 8.

{1 9} Concerned that Shelly's lack of legally
recognized rights is contrary to the children's best
interests both currently and in the future, appellants
filed their Petition for Allocation of Parcntal Rights
and Responsibilities in the Common Pleas Court of
Hamilton County, Juvenile Division. They sought to
“confirm their commitment that they will both
continue to raise the children regardless of what
happens to their relationship.” In addition to concerns
about Shelly's status with respect to the children in the
event that Teri and Shelly separate, appellants seek (o
secure Shelly's legal rights to the children in the event
of Teri's death. For instance, if Teri were to dic.
Shelly's care and physical custody of the children
could be interrupted for a time or even terminated.
should a relative of Teri decide to petition the court for

© 2007 Thomson/West. No Claim to Orig. U.S. Govt, Works.
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custody.

{9 10} Adopting the recommendation of the
magistrate, the juvenile court found that it did not have
jurisdiction to grant the petition because Shelly isnota
parent within the meaning of R.C. 3109.04. The record
reveals that the trial court questioned why appellants
did not apply for joint custody, since custody Is a
much broader term than shared parenting and “the
award of joint custody does not divest any party of
their [own] custody.” The trial court suggested that the
better approach would be a shared custody
arrangement and declined to “circumvent the laws of
Ohio by torturing the shared parenting agreement
[law] where there is no parentage.” The court stated
that custody of the children in a shared custody
arrangement “‘would not be a fiction [but] a reality,
[whereas] parenting is a bit of fiction in this situation,”
The court then invited appellants to petition for a joint
custodial arrangement, without reference to “shared
parenting.” The record does not indicate that
appellants acted upon the advice offered by the trial
court.

*390 {§ 11} Upon appeal of the trial court's order
denying shared parenting, the court of appeals held
that pursuant to R.C. 2151.23(A)2), the juvenile court
has exclusive original jurisdiction to determine the
custody of any child who is not a ward of a court. As
none of the Bonfield children is a ward of a court, the
court of appeals concluded that the juvenile court has
jurisdiction to hear the petition. However, the court
held that the juvenile court must exercise its
jurisdiction in child custody matters in accordance
with R.C. 3109.04. Although R.C. 3109.04 does not
define “parent,” the court applied the definition of
“parent and child relationship” in R.C. 3111.01(A) to
define “parent” in R.C. 3109.04, and concluded that a
juvenile court has no authority to award to a person
who is not a biological or adoptive parent parental
rights or shared parenting. Accordingly, the court of
appeals affirmed the ftrial court's dismissal of
appellants' petition.

{912} The cause is now before this court upon the
allowance of a discretionary appeal.

(4131 R.C. 3109.04(A)(2) provides:

{4 14} “If at least one parent files a pleading or motion
in accordance with division (G) of this section and a
plan for shared parenting pursuant to that division and

Page 4

if a plan for shared parenting is in the best interest of
the children and is approved by the court in
accordance with **245 division (D)(1) of this section,
the court may allocate the parental rights and
responsibilities for the care of the children to both
parents and issue a shared parenting order requiring
the parents to share all or some of the aspects of the
physical and legal care of the children in accordance
with the approved plan for shared parenting.”

{ 15} The specific issue is whether Shelly is a
“parent” for purposes of R.C. 3109.04(A)(2).

Analysis of R.C. 3109.04(A)])

171 {y 16} R.C. 3109.04(A)2) provides that a court
may, upon determining that a proposed shared
parenting plan is in the best interest of the children,
allocate parental rights and responsibilities for the care
of children to both “parents,” “Parent” is not delined
in this section.

{4 17} The legal concept of “shared parenting” is
relatively new in Ohio law and refers 1o an agreement
between parents regarding the care of their children
that was previously termed “joint custody.” Ohio
Legislative Service Commission, Analysis of 1990
Am.Sub.S.B. No. 3, at 20. In 1990, the General
Assembly adopted recommendations of the Domestic
Relations Task Force established by the 116th General
Assembly to change “[clhild custody and visitation
laws [to] reflect a shared parenting concept where both
divorcing parties remain important to their children's
development.,” Domestic Relations  Task  Force
Report, 116th General Assembly, 1990, at 40.

*391 {118} Am.Sub.S.B. No. 3 replaced references (o
“joint custody™ in domestic relations-related slatutes
with *“shared parenting.” See, c.g., former K.C,
3109.04(D)(D(a)(i), (EX2)¢). and 3113.215(B)0),
143 Ohio Laws, Part I, 116, 121, 187, “Party,” in this
context, was replaced with “parent.” Sce former R.C.
3109.05(A)(3), 143 Ohio Laws, Part I, 128, However,
the act did not replace all references to “custody™ of a
child, or “parent, legal guardian.” or “custodian.”
leaving intact those references where the context and
scope of the statutory language did not warrant

and it provides that “a child has the same residencc or
legal settlement as his parents, legal guardian of his
person, or his custodian who stands in the relation of
loco parentis.”

© 2007 Thomson/West, No Claim to Orig. U.S. Govt. Works.
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{4 19} Appellants argue that the doctrine of in loco
parcnlis applies to the definition of “parent” in R.C.
stands in loco pa1 entis to Teri's chlldten for purposes
of that statute. They rely on State v. Noggle, which
held that a “person in loco parentis has assumed the
same duties as a guardian or custodian, only not
through a legal proceeding ” State v. Noggle (1993),
67 Ohio St.3d 31, 33,615 N.E.2d 1040. However, the
court's determinatlon in Noggle was based on an
analysis of R.C. 2907.03(A)5), which specifically
provides:

{920} *“No person shall engage in sexual conduct with
another, not the spouse of the offender, when any of
the following apply:

f EE
{91213

{922} “(3) The offender is the other person's natural
or adoptive parent, or stepparent, or guardian,
custodian, or person in loco parentis.”

{923} Thus, in contrast to R.C. 3109.04(A)(2), which
uscs only the word “parent” in the context of a shared
parenting agreement, R.C. 2907.03(A)(5) expressly
includes a person in loco parentis in defining a sexual
offender, The General Assembly could have provided
juvenile courts with the authority to allocate parental
rights and responsibilities not only to parents but also
to guardians, custodians, **246 and others who stand
in loco parentis. That the statute refers to “parent”
rcﬂccts legislative intent to exclude from the benefits
of | 3109.04 guardians or custodians in loco

palenlls‘

{4 24} The court of appeals applied R.C. 3111.01(A)
to 3109.04(A)2), finding that Shelly is not a “parent”
within the meaning of R.C. 3111.01(A). R.C

3LITLOI(A) provides:

Revised Code, ‘parent and child relationship’ means
the ]ccal relationship that exists between a child and
the child's natural or adoptive parents and upon which
those sections and any other provision of the Revised
Code confer or impose rights, privileges, duties, *392
and obligations. The ‘parent and child relationship’
includes the mother and child relationship and the

father and child relationship.”

{92 i “As used in sections 3111.01 to 3111.85 of the

Page 5

{926} “(B) The parent and child relationship cxiends
equally to all children and all parents, regardless of the
marital status of the parents.”

{9 27} Appellants argue that by its terms R.C.
3111.01(A) applies only to “sections 3111.01 to
3111.85 of the Revised Code.” Therefore, it applies
only for purposes of the Parentage Act, R.C. Chapter
3111, and should not be used to define the term
“parent” in R.C. 3109.04. We disagrec.

3109.04, it is appropriate to scarch rclated sections of
the Revised Code for a definition. A plain recading of
R.C. 3111.01 indicates that there arc three ways a
“parent and child relationship™ can be established: by
natural parenthood, by adoption, or by other legal
means in the Revised Code that confer or impose
rights, privileges, and duties upon certain individuals.

{§ 29} Appellants argue that the domestic relations
code contains other means by which parenthood is
recognized beyond simply being a “natural or
adoptive parent.” They point to R.C. 3111.95(A),
which accords the consenting husband of a woman
inseminated through nonspousal artificial
insemination the status of father of the child so
conceived, even though the husband has no natural or
adoptive relationship to the child. They also observe
that R.C. 3111.95(B) provides that a sperm donor for a
nonspousal artificial insemination shall not be treated
in law or regarded as the natural father™ of any child
resulting from such a procedure, despite having a
biological relationship with the child.

{§ 30} Accordingly, appellants arguc that a
“psychological™ or “second” parent should be treated
as a parent under R.C. 3109.04 for purposcs of
entering a shared parenting agrecment, Appellants
advocate a four-part test to determine whether a
person is a “‘psychological” or “second™ parent. Under
this test, the court considers (1) whether the legal
parent consents to and fosters the relationship betwecen
the “psychological” or “sccond” parent and the child,
(2) whether the “psychological™ or “sccond™ parent
has lived with the child, (3) whether the
“psychological” or “second™ parent performs parcntal
functions for the child to a significant degree, and (4)
whether a parent-child bond has been forged between
the “second” parent and the child.

{931} This four-part test has been used in other states
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to determine whether a psychological or second parent
may be awarded custody. See F.C. v. M.J.B. (2000)
163 N.J. 200, 223, 748 A.2d 539 (test provides good
framework for determining psychological parenthood
in cases where petitioner has lived for a substantial
period of time with child); **247/n_re Custody of
H.S H.-K (1995), 193 Wis.2d 649, 658, 533 N.W.2d
419 (court may determine whether visitation is
appropriate where nonparent petitioner first proves
petitioner's parent-like relationship*393 with child
using four-part test, and a significant triggering event
justifies state intervention in the child's relationship
with biological or adoptive parent).

{4321 Ohio has adopted a similar test in the context of
a wrongful death action. R.C. 2125.02(A)(1), the
statute at issue in Lawson v. Atwood (1989), 42 Ohio
St.3d 69, 536 N.E.2d 1167, provides that “an action
for wrongful death shall be brought in the name of the
personal representative of the decedent for the
exclusive benefit of the surviving spouse, the children,
and the parents of the decedent.” We held that such an
action could be brought by a nonparent for his own
exclusive benefit only when the nonparent could
prove by clear and convincing evidence that (1) the
natural parents of the child have disclaimed or
abandoned parental rights to the child, (2) the person
claiming the status of parent has performed the
obligations of parenthood for a substantial period of
time, (3) the child and the alleged parent have held
themselves out to be parent and child for a substantial
period of time, and (4) the relationship between the
child and the alleged parent has been publicly
recognized. Id. at syllabus.

{4 33} The existence of such a test in a wrongful death
action is not dispositive of the case at issue. A
difference between Lawson and the case at issue is the
absence of a statutory definition of “parent” in R.C.
2125.02, and the definition of “parent and child
relationship™ in R.C. 3111.01(A). Additionally, in
Lawson we emphasized that there is a significant
distinction between the wrongful death action at issue
and a dispute between parties competing for custody
or the privileges and obligations of parenthood with
respect to the child. Id., 42 Ohio St.3d at 72, 536
N.E.2d 1167. Moreover, R.C. 2125.02 is a remedial
law, and must be construed to compensate those who
have been deprived of a relationship. Id. at 70,536

on the best interests of the child. Finally, in Lawson,
prior to the child's death, the person claiming to be the
child's parent had been awarded legal custody of the

Page 6

child. Id. at 71, 536 N.E.2d 1167.

{q 34} Therefore, as R.C. 3109.04 specifically uses
the term “parent” and this term is defined in R.C.
3111.01, we find it inappropriate to adopt appellants’
four-part test to broaden the narrow class of persons
who are statutorily defined as parents for purposes of
entering a shared parenting agreement.

[2] {9 35} Appellants argue that a bioclogical or
adoptive parent has the fundamental constitutional
right, which may not be restricted by statute, to
voluntarily enter into a court-approved shared
parenting plan with a “psychological™ or “second”
parent. The fundamental due process right to make
decisions concerning the care, custody, and control of
one's children has been upheld in Zroxel v, Grameille
(2000), 530 U.S. 57, 66, 120 S.Ct. 2054, 147 1.Ed.2d
49, However, this right does not embrace the right (o
have all decisions recognized or approved in law. In
other words, although Teri's decision to co-parent her
children with *394 Shelly may be protected from
interference by the state, Teri is not entitled to the
benefit of statutes that are clearly inapplicable to such
a familial arrangement,

[3] {9 36} Although we have concluded that Shelly
does not qualify as a parent pursuant to R.C. 3109.04,
we, like the court of appeals, “do not intend fo
discredit [appellants'] goal of providing a stable
environment for the children's growth.” We note that
although appellants urged the **248 trial court to find
that “both Petitioners have equal standing to parent the
minor children,” their brief filed in this court contains
repeated references to “custody,” and concludes with a
plea for the court to recognize that they are “equal
custodial parents.” Similarly, although their petition to
the trial court is ostensibly for the allocation of
parental rights and responsibilities of minor children,
the petition clearly states that appellants request that
the court award them “the legal status of co-custodians
[of] the children.” Accordingly, we have examined
their claim for shared parenting in the custody context,
and conclude that the juvenile court has jurisdiction (o
determine whether a petition for shared custody is

appropriate.

{937} R.C.2151.23(A)2) provides:

{9 38} “(A) The juvenile court has exclusive original
jurisdiction under the Revised Code as follows:
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{939} = xx

{440} “(2) Subject to division (V) of section 2301.03
of the Revised Code, to determine the custody of any
child not a ward of another court of this state.”

{941} The court of appeals held that the juvenile court
has exclusive original jurisdiction to determine the
custody of the Bonfield children under R.C.
2151.23(A)2), but that the court must exercise this
jurisdiction in accordance with R.C. 3109.04. R.C.
2151.23(FX1). The court concluded that R.C. 3109.04
limits the juvenile court's jurisdiction in allocating
parental rights and responsibilities to “parents,” and
that Shelly is not a parent.

[4][5] {9 42} The juvenile court has jurisdiction to
determine the custody of any child not a ward of
another court, even though the court has not first
found the child to be delinquent, neglected, or
dependent. /i re_Torok (1954). 161 Ohio St. 585, 53
0.0. 433, 120 N.E.2d 307. paragraphs one and two of
the syllabus. This exclusive responsibility “to
determine the custody of any child not a ward of
another court of this state” cannot be avoided merely
because the petitioner is not a “parent” under R.C.
3109.04.

[6] {9 43} It is well settled under Ohio law that a
juvenile court may adjudicate custodial claims
brought by the persons considered nonparents at law.
Forexample, /nre Perales (1977), 52 Ohio St.2d 89, 6
0.0.3d 293, 369 N.E.2d 1047, concerned a child
whose biological mother had placed her from infancy
in the care of a nonparent. The child lived with the
nonparent for two years. In the #*395 ensuing custody
dispute between the parent and the nonparent, Perales
relied on R.C. 2151.23(A)}2) rather than R.C.
3109.04. since the child at issue was not a ward of
another court.

{4 44} In contrast, this court has held that in a case
where custody of children had already been
determined by a domestic relations court in a divorce
decree, and where the children are later determined to
be abused, neglected, or dependent, the juvenile court
has jurisdiction under R.C. 2151.23(A)2) to make a
custody determination, but must do so in accordance
with R.C. 3109.04. /n re Poling (1992), 64 Ohio St.3d
211, 594 N.E2d 589, paragraph two of the

syllabus. ™!
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FNL {fa} R.C.2151.23(F)(1) provides:

{4 b} “The juvenile court shall exercise its
jurisdiction in child custody matters in
accordance with sections 3109.04, 3109.21
to 3109.36, and 5]103.20 to 5103.28 of the

Revised Code.”

{§ 45} However, the court in Poling limited its
holding to cases where the juvenile court has obtained
basis that the child is abused, neglected, or
dependent.**249 The court did not consider whether
all custody cases arising under R.C. 2151.23(A)2)

an interpretation of Poling be reconciled with Ohio's
long-standing precedent that a juvenile court has
jurisdiction to determine custody claims brought by
nonparents. Therefore, we distinguish Poling and hold
that the juvenile court has jurisdiction to determine the
custody of the Bonfield children pursuant to R.C,
2151.23(A)(2) without reference to R.C, 3109.04,

[71 {§ 46} We next elucidate the standard the juvenile
court should use in disposing of appellants' petition. In
Perales, we found that in the custody dispute between
a parent and a nonparent, the juvenile court may not
award custody to the nonparent without [irst making a
finding of parental unsuitability. /n_re Perales, 52
Ohio_St.2d 89, 6 0.0.5d 293, 369 N.E2d 1047,
syllabus. This is because custody proceedings
between a parent and a nonparent, unlike those
between two parents, posc the possibility of
terminating a parent's rights in favor of one who is not
a parent. Id. at 96, 6 0.0.3d 293, 369 N.E.2d 1047,

{9 47} However, Perales involved an actual dispute
between parties competing for custody. This is not the
case here. In fact, appellants' petition was unopposed
at the trial level and remains unopposed. In the
petition, Teri voluntarily secks to relinguish her right
to sole custody of the children in favor of shared
custodial rights with Shelly.

[8][9] {448} Parents may waive their right to custody
of their children and are bound by an agreement to do
s0. Masitto v, Masitio (1986), 22 Ohio $1,3d 63.65.22
OBR 81. 488 N.E.2d 857. The parents' agreement (o
grant custody to a third party is enforcecable subject
only to a judicial determination that the custodian is
*396 a proper person to assume the care. training, and
education of the child. Id. at 65-66. 22 OBR &1, 488
N.E.2d 857.
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[10] {§49} Upon remand the trial court shall exercise
its discretion in giving due consideration to all known
factors in determining what is in the best interest of the
children. /i re Adoption of Charles B. (1990), 50 Ohio
St.3d 88, 552 N.E.2d 884, paragraph three of the
syllabus.

{9 50} For the foregoing reasons, we hold that
pursuant to its authority under R.C. 2151.23(A)(2), the
juvenile court may determine whether a shared
custody agreement between Teri and Shelly is in the
best interests of the children. Accordingly, we affirm
the judgment of the court of appeals in part and
reverse it in part, and remand to the juvenile court for
proceedings consistent with this opinion.

Judgment reversed in part, affirmed in part and cause
remanded.

DOUGLAS, RESNICK, FRANCIS E. SWEENEY,
SR., PFEIFER and LUNDBERG STRATTON, JJ.,
coneur.

COOK, I, concurs in part and dissents in part. COOK,
J., concurring in part and dissenting in part.

{4 51} The majority holds that “pursuant to its
authority under R.C. 2151.23(A)(2), the juvenile court
may determine whether a shared custody agreement
between Teri and Shelly is in the best interests of the
children.” In deciding this, the majority states that “the
juvenile court has jurisdiction to determine the
custody of the Bonfield children pursuant to R.C,
2151 23(A)Y 2 without reference to R.C. 3109.04”
(Emphasis added.) I cannot agree.

*%*250 {§ 52} As the majority correctly notes, R.C.
exclusive original jurisdiction under the Revised Code
“to determine the custody of any child not a ward of
another court of this state.” This statutory provision
merely empowers a juvenile court to entertain custody
determination actions; it does not, however, provide
the enabling mechanism by which such actions come
before the juvenile court. Instead, R.C. 2151.23(F)(1)
dictates how a party invokes the juvenile court's R.C,
2151.23(A)2) jurisdiction:

[ 53} “The juvenile court shall exercise its
jurisdiction in child custody matters in accordance
with sections 3109.04, 3109.21 to 3109.36, and
51032010 5103.28 of the Revised Code.”

Page §

{9 54} Thus, it is R.C, 2151.23(F)(1). not (A)(2). that
targets procedures by which a party can properly
invoke the juvenile court's jurisdiction. Under the
majority's reading of the statutory scheme. anyone
could file for custody of am- child simply by filing an
“R.C. 2151.23(A)(2) motion.”” Yet the Revised Code
generally limits the consideration of issues of
custody/parenting of children to (1) circumstances of
abuse, dependency, or neglect, see, generally, R.C.
Chapter 2151; and (2) circumstances surrounding
changes in the legal relationship of parents, such as
divorce, legal separation, or annulment, R.C.
3109.04(A). By legislative choice, there must be a
statutory trigger to invoke R.C. 2151.23(A2)
jurisdiction.

{9 55} Here, the appellants sought to invoke the
juvenile court's R.C. 2151.23(A) jurisdiction by way
of R.C. 3109.04. Although this statute is a proper
vehicle by which a party can invoke the juvenile
court's jurisdiction, the party must be a parent of a
minor child from a marriage. R.C. 3109.04(A)
provides that “in any proceeding perfaining to the
allocation of parental rights and responsibilitics for the
care of a child, * * * the court shall allocate the
parental rights and responsibilities for the care of the
minor children of the marriage.” (Emphasis added.)
The statute then goes on to provide for ways in which

the court may allocate parental rights and
responsibilities. In this case, the R.C. 3109.04(A)
marriage requirement forecloses reaching

determinations under the remaining portions of R.C,
3109.04, such as whether Shelly is a “parent”™ under
R.C. 3109.04(G). Because the General Assembly does
not permit same-sex marriages, sce R.C. 3101.01. Ter
and Shelly are not married, the children are not “of the
marriage,” and R.C. 3109.04(A) is inapplicable. The
juvenile court thus did not e in denying a grant of

{§ 56} Accordingly, I concur with the majority's
judgment only insofar as it affirms at least in part the
judgment of the court of appeals. As to the majority's
reasoning and the remainder of the judgment, |
respectfully dissent.

Ohio,2002.
In re Bonfield

97 Ohio St.3d 387, 780 N.E.2d 2:41. 2002 -Ohio- 66060

END OF DOCUMENT
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since June 1998. Appellants aver that Cheryl donated
an ovum which was fertilized and implanted in
Jennifer. Jennifer gave birth to J.D.M. on March 16,
2001. Appeliants assert that, pursuant to R.C.
3111 95(8),5 J.D.M. has no legal, presumed, or
alleged father. Since J.D.M.'s birth, both have
participated in his rearing and care. Jennifer works
part-time so that she can be home with J.D.M.
According to a clinical psychologist involved with the
family, J.D.M. appears in all respects to be happy,
loved and well-cared for, and both parties are fit
parents.

FNILR.C. 3111.95(B) provides that a
nonspousal semen donor shall not be treated
in law as, or regarded as, the natural father of
a child conceived as the result of artificial
insemination.

{9 3} In April 2003 appellants petitioned the trial
court seeking entry of a shared custody agreement
which named the parties co-custodians of J.D.M,
Following a hearing, the trial court dismissed
appellants' petition finding that it was not in the child's
best interest for the following reasons:

{4 43(1) the Shared Custody Agreement did not
provide [J.D.M.] any present benefit from that offered
by his current situation; (2) the Shared Custody
Agreement's terms were so general that it was not
apparent what benefits it might provide [J.D.M.] in the
event of Petitioners' separation or decease; (3) it could
not be determined if [J.D.M.] would actually benefit
from the Shared Custody Agreement based upon
unknown future circumstances; and (4) the Shared
Custody Agreement circumscribed the discretion of
[J.D.M.]'s mother ™= to determine what might be in
his best interest.”

as to which petitioner is the child's “mother,”
but does conclude that J.D.M.'s mother is the
petitioner to whom he is genetically related.

{9 5} The parties then filed a Civ.R. 60(B) motion for
relief from judgment along with a petition to adopt an
amended shared custody agreement in an attempt to
placate the trial court’s concerns with the first shared
custody agreement. In the amended agreement, the
partics agreed that “the legal responsibility of the care
and upbringing of [J.D.M.] should be shared by them
both now and in the future.”To this end, appellants

agreed that each “has at least a colorable claim to the
exclusive or paramount right of care, custody and
control of [J.D.M.] as a matter of law”™ and each
“relinquishes any right she might otherwise have 1o
exclusive paramount care, custody. and control of
[1.D.M.].”> The agreement further provides for the
mutual financial support of J.D.M., and contains
provisions regarding his health carc. discipline,
education, and contact with his extended family,

{4 6} The trial court denied the motion for reliel from
judgment and dismissed the petition for shared
custody. The trial court again concluded that the
amended shared custody agreement was nol in
J.D.M.'s best interest. The trial court noted that the
custody agreement “serves no purpose” while the
couple resides in the same household, and that the
agreement may in the future, circumvent J.D.M/'s
mother's ability to decide what is in his best interest.
The trial court further noted that the parties could
achieve their intended result while protecting J.1D.M.'s
mother's interests by executing a combination of
powers of attorney, wills, and releascs.

*2 {97} The parties appealed both the dismissal of the
petition to adopt the amended shared custody
agreement and the denial of the Civ.R, 60(13) motion.
The matters have been consolidated on appeal.
Appellants raise three assignments of crror related (o
the trial court's dismissal of their petition for shared
custody. Because appellants have nol raised any
assignment of error specific to the motion for reliefl
from judgment, this court need not review its denial.

See App.R. 16(A).

{9 8} Assignment of Error No. 1;

(49}“THE TRIAL COURT ERRED AS A MATTER
OF LAW BY REFUSING TO FOLLOW SETTLED
LAW  THAT ENTRY  OF  CUSTODY
AGREEMENTS PRIOR TO ANY CONFLICT 1S
LAWFUL AND DESIRABLE.”

[11{9 10} Appellants' first assignment ol error alleges
that the trial court erred in refusing to enter the shared
custody agreement because of the absence of a conflict
between the parties. The trial court rejected appellants’
petition for shared custody in part. because “[t]he
purpose of shared custody/shared parenting s to
preserve a custodial relationship for custodians no
longer residing together in the child's household.”
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9 111 Contrary to the ftrial court's suggestion,
however, the lack of a present controversy between
parties is not an impediment to consideration of a
shared custody petition. See [n _re Bonfield, 97 Ohio
St.3d 387, 780 N.E2d 241, 2002-Ohio-6660. In
Bonfield, the Ohio Supreme Court specifically noted
that the petition at issue remained unopposed
throughout the proceedings.Id. at 9 47, 780 N.E.2d

conclusion that a conflict between parties is not a
necessary predicate to consideration of an agreed
custody arrangement. See, e.g., Masitto v. Masitto
(1986), 22 Ohio St.3d 63. 488 N.E.2d 857:./n re
Perales (1977), 52 Ohio St.2d 89, 369 N.E.2d 1047.
We conclude that the trial court's reasoning on this
issue was crroneous, and sustain the assignment of
error,

{4 12} Assignment of Error No. 2:

{913} THE TRIAL COURT ERRED IN REFUSING
TO ENTER THE AMENDED AGREEMENT ON
THE FACTUAL RECORD IN THIS CASE;
APPELLANTS ARE FIT AND PROPER
CUSTODIANS AND THE AGREEMENT SERVES
[1.D.M.]'S BEST INTERESTS NOW AND IN THE
FUTURE.”

{4 14} Appellants' second assignment of error alleges
that the trial court erred by dismissing the petition for
shared custody since both parties are fit and proper
parents, and the custody agreement is in J.D.M.'s best
interest.

{9 15} Pursuant to R.C. 2151.23(A)2), the juvenile
court has exclusive, original jurisdiction over the
determination of “the custody of any child not a ward
of another court of this state,” including disputes
between parents and nonparents. See [n_re Hockstok
98 Ohio St.3d 238, 781 N.E.2d 971, 2002-Ohio-7208,
at $.15. A trial court is granted broad discretion in
deciding custody matters. Revnolds v. Goll, 75 Ohio
St.3d 121,124, 661 N.E.2d 1008, 1996-Ohio-153.

{§ 16} The Ohio Supreme Court recently decided a
case factually similar to the present matter. See /i re
Bonficld, 97 Ohio St.3d at 387, 780 N.E.2d 241,

petitioned the juvenile cowrt for an allocation of
parental rights and responsibilities, due to concerns
regarding the legal rights of the cohabitant who was
neither a biological nor an adoptive parent of the other

cohabitant's children. The trial court found that it was
without statutory authority to make such an allocation,
and, on appeal, the court of appcals agrecd.

*3 {4 17} While finding that the cohabiting, same-sex
partner of the children's biological mother was not the
children's “parent” for purposcs of cntering into a
shared parenting agreement pursuant to R.C. 3109.04,
the Ohio Supreme Court held that the juvenite court
had jurisdiction to consider the petition for an
allocation of parental rights and responsibilities
between the parties under R.C. 2151 23(A)2). The
court noted that “it is well settled under Ohio law that
a juvenile court may adjudicale custodial claims
brought by the persons considered nonparenis af
law.’ld, at 4 43,780 N.E.2d 241, citing /n_re¢ Perales
(1977), 52 Ohio St.2d 89, 369 N.1=.2d 1047,

{9 18} In Bonfield. the Ohio Supreme Court sct forth
two criteria to consider when determining whether to
accept a petition for shared custody. It first stated that
an “agreement to grant custody to a third party is
enforceable subject only to a judicial determination
that the custodian is a proper person (o assume the
care, training, and education of the child. " Bosfield at §
48, citing Masitro at 65-66. 438 N.I:.2d §57. The court
further directed that the decision whether to grant such
a petition should be made *giving duc consideration to
all known factors in determining what is in the best
interest of the children.”Bonfield at § 49, citing /i re
Adoption of Charles 5. (1990). 30 Ohio St.3d 88,
N.E.2d 884, paragraph three of the syllabus.

{9 19} Our review of the trial court's decision reveals
that the lower court failed to exercise its discretion in
determining whether to adopt the petition for shared
custody.

[21{9 20} We first note that the trial court did not
make a conclusive finding as to who is J.D.M.s
mother. It is axiomatic that a natural parent has o
paramount right to the custody of his or her children.
In re Murrav (1990), 32 Ohio St.3d 1535, 137, 356
N.E.2d 1169, citing Samiosky v, Kramer (1982), 453
U.S. 745, 753. 102 S.Ct. 1388, 71 1.Ed.2d 399 Even
so, natural parents may voluntarily relinquish custody
to a third party. See Bonfield at Y 48 However, a
nonparent has no such rights to relinquish. In the
present matter a question remains as to which party is
the child's legal mother. Upon remand, the trial courn
should first determine which party is relinquishing
parental rights, and which party is assuming parental
rights, a necessary requisite before considering the
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present shared custody petition.

{9 21} In support of its conclusion that the shared
parenting agreement is not in J.D.M.'s best interest,
the trial court noted in particular that it could not
determine the present and future benefit the agreement
would provide to JD.M., and the fact that the
agreement “circumscribed the discretion of [J.D.M.]'s
mother to delermine what might be in his best
interest.” The court concluded that the provision
regarding J.D.M.'s financial support was in his best
interest, but was outweighed by his mother's
relinquishment of her parental rights.

[3]{9 22} The trial court's consideration of the
mother's relinquishment of some of her parental rights
is misguided, as the court failed to correlate this
finding with J.[D.M.'s present best interest. The present
benefits of the agreement were ignored by the trial
court and are apparent from a simple review of the
document. J.D.M. benefits from having two
caregivers, legally responsible for his welfare. Both
will have the ability to make medical decisions on his
behalf and be able to interact with teachers and school
administrators without  executing  additional
documents. The remaining evidence in the record
further supports the conclusion that entry of the
agreement is in J.D.M.'s best interest. The evaluation
conducted by a clinical psychologist and submitted by
appellants concluded that both parties are effective
parents, committed to J.D.M.s well being. The
testimony of both parties also confirms this
conclusion. This evidence was in large part
overlooked by the trial court.

*4 {423} We consequently conclude that is was error
for the trial to deny the petition on the basis provided
in its decision. The court failed to consider the factors
weighing in J.D.M.'s best interest, and further failed to
make a finding whether the proposed custodian is a
“proper person to assume the care, training, and
education of the child.”See Bonfield at § 48 Because
the trial court failed to exercise its discretion when
determining the present custody matter, we sustain the
second assignment of error and remand this matter to
the trial court for further proceedings.

{4 24} On remand, the trial court is first to determine
the identity of the child's mother; second, to determine
whether the proposed custodian is a proper person to
assume the care, training and education of the child,
and third, to adopt the shared parenting plan if
supported by the factors weighing in the child's best

interest.
{925} Assignment of Error No. 3:

{926}“THE TRIAL COURT ERRED BY FINDING
A CONSTITUTIONAL BAR TO ENTRY OF
APPELLANTS' VOLUNTARY AGREEMENT TO
RELINQUISH PARAMOUNT CUSTODIAL
RIGHTS IN FAVOR OF SHARED CUSTODY.”

{9 27} We agree with appellants' general contention
that there is no constitutional bar to the voluntary
relinquishment of parental rights. Sec Bon/field at § 48,
citing Masitio at 65, 488 N.E.2d 857. However, we
disagree with appellants’ characterization of the ftrial
court's conclusion. The portion of the trial court's
decision to which appellants object states as follows:

{9 28}“The Courts have long reccognized the
importance of the fundamental right of parents to the
care, custody and control of their children. The shared
custody agreement may be interpreted to circumscribe
[J.D.M.]'s mother's discretion as to [his] carc. custody
and control at some future time and in circumstances
that cannot now be known.”

{9 29} While the trial court erroneously considered
the mother's relinquishment of her parental rights as a
best interest factor, the trial court did not recognize a
constitutional bar to so doing as appellants suggesl.
Consequently, we overrule the third assignment of
error.

{9 30} The decision of the trial court is reverscd and
this matter is remanded for the trial court for further
proceedings. The trial court shall determine which
party is the parent relinquishing parental rights. and
consider the petition for shared custody in accordance
with the Ohio Supreme Court's decision in
Bonfield The trial court should 1.) determine whether
the proposed custodian is a proper person to assume
the care, training, and education of the child; and 2.)
giving due consideration to all known factors, adopt
the shared parenting plan if it is in the best interest of
the child.

{931} Judgment reversed and causc remanded.

Ohio App. 12 Dist.,2004.
Inre J.D.M,
Not Reported in N.E.2d, 2004 WI. 2272063 (Ohio
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Supreme Court of Ohio.

In re PERALES, a minor.
PERALES, aka Norment, Appellee,
V.

NINO, Appellant.

No. 76-1159.

Nov. 30, 1977.

Mother sought to have daughter returned and to obtain custody after mother had agreed to give
custody of daughter to defendant nonparent. The Court of Common Pleas, Juvenile Division, Lucas
County, awarded custody to defendant, and mother appealed. The Court of Appeals reversed,
awarded custody to mother and remanded the cause. After allowance of a motion to certify the
record, the Supreme Court, William B. Brown, J., held that: (1) mother need not comply with
statutory provisions relating to neglect, abuse and dependency hearings, and (2) custody could not
be awarded to defendant nonparent without first making a finding of parental unsuitability.
Judgment reversed.

Herbert, J., concurred in syllabus and filed opinion.

Locher, J., concurred in judgment.

Paul W. Brown, J., dissented and filed opinion.

West Headnotes

KC.
[1] KeyCite Notes

17 Adoption
17k6 k. Agreements to Adopt. Most Cited Cases

76D Child Custody KeyCite Notes
76DII Grounds and Factors in General
76DII(A) In General
76Dk34 Agreements, Contracts, or Stipulations
76Dk35 k. In General. Most Cited Cases
(Formerly 285k2(3.7))

Written agreement, under which mother purported to give custody of daughter to another, was
insufficient to effect adoption or to grant permanent custody. R.C. §§ 3107.06, 5103.16.

s
KL,
y

[2] KeyCite Notes

76D Child Custody
76DVIII Proceedings
76DVIII(A) In General
76Dk400 k. In General. Most Cited Cases
(Formerly 211k19.1)

Person bringing an action pursuant to statute, which provides that juvenile court has exclusive
original jurisdiction “"To determine the custody of any child not a ward of another court of this state,”
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need not comply with statutory provisions relating to neglect, abuse and dependency hearings. R.C.
§§ 2151.23(A), (A)(2), 2151.27, 2151.353.

KG
[3] KeyCite Notes

76D Child Custody
76DI1 Grounds and Factors in General
76DII(B) Factors Relating to Parties Seeking Custody
76Dk42 k. Right of Biological Parent as to Third Persons in General. Most Cited Cases

(Formerly 285k2(14))

In action in which mother sought to have daughter returned and to obtain custody after mother had
agreed to give custody of daughter to defendant nonparent, custody could not be awarded to
nonparent without first making a finding of parental unsuitability; that is, without first determining
that a preponderance of the evidence showed that parent abandoned the child, that parent
contractually relinquished custody of child, that parent had become totally incapable of supporting or
caring for the child, or that an award of custody to the parent would be detrimental to the child. R.C,
§§ 2151.23(A), 3109.03, 3109.04, 3109.04(A, B).

** 1048 Syllabus by the Court

¥89 In an R, C, 2151.23(A)(2) child custody proceeding between a parent and a nonparent, the
hearing officer may not award custody to the nonparent without first making a finding of parental
unsuitability that is, without first determining that a preponderance of the evidence shows that the
parent abandoned the child, that the parent contractually relinquished custody of the child, that the
parent has become totally incapable of supporting or caring for the child, or that an award of custody
to the parent would be detrimental to the child.

*¥*g0 The instant cause arises out of a child custody dispute between Virginia Nino, appellant, and
Shirley Perales (formerly Mrs. Artis Norment), appellee, over the custody of appellee's natural child,
Tracy Perales.

Tracy Perales was born, in September 1972, to Shirley Perales and a Mr. Cornelius. At the time of
Tracy's birth, however, appellee Perales was married to Artis Norment who was not Tracy's father and
who apparently had no desire to help rear Tracy. (Appellee testified at the custody hearing that
Norment had threatened her when she was pregnant and that she feared he might hurt Tracy if she
brought her home.) When she left the hospital, therefore, Shirley Perales placed Tracy in the care of
appellant, Virginia Nino. Tracy has lived with Virginia Nino since that time. In November 1972, Shirley
Perales signed an agreement purporting to give custody of Tracy to appellant Nino.

Roughly two years later, after Norment and Tracy's mother were no longer living together, and
apparently after tension over the custody of Tracy developed between Shirley Perales and Virgina
Nino, appellant Nino made an oral motion for custody of Tracy. An ex parte hearing was held on
January 27, 1975, in the Juvenile Division of the Court of Common Pleas of Lucas County. Appellant
Nino's motion was granted. On March 18, 1975, Shirley Perales filed a complaint for return of child
and custody, describing the circumstances surrounding Tracy's placement in appellant's care and
alleging that Tracy's return “to her mother” was “in the best interest” of the child. A hearing upon
appellant's motion and appellee's complaint was held on October 9, 1975, before a Juvenile Court
referee. The referee dissolved the temporary injunction which had been issued pursuant to the ex
parte hearing, but granted custody to Virginia Nino. The referee's report concludes:

*91 “Under the guidelines of 3109.04 B ORC and considering the signed agreement of 11-3-72 and

that Tracy has lived her entire life with Mrs. Virginia Nino, the court finds it in Tracy's best interest,
health and welfare that her custody be legally affirmed in Mrs. Virginia Nino.”[FN1]
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FN1. The referee's report also contained the following findings:

“1. Mother was raised for a period of time by Virginia Nino.

"2. While married, mother conceived Tracy by another man.

“3. At Tracy's birth, mother placed Tracy with Mrs. Nino because her husband had
threatened her.

“4. Mother on 11-3-72 signed and had notarized an agreement giving custody of Tracy to
Mrs. Nino.

“5. When mother was sentenced to jail she placed her other 4 children with Mrs. Nino.
“6. After 11 months in jail mother returned and lived with Mrs. Nino for approximately
one month.

“7. Mother moved into an apartment of her own and took the 4 children with her but
leaving Tracy with Mrs. Nino because Mrs. Nino was ill and the child had always resided
with her.

“8. Mother did not attempt to take Tracy or have visitation and companionship with her
until the issues came to court on the advice of her P. O. (Parole Officer.)

*9, Mother's P. O. indicated that both women have done well with the children.”

Shirley Perales then filed a motion for reconsideration. The judgment entry issued pursuant to that
motion reads, in pertinent part:

“Upon consideration of the record and argument of counsel, Referee Rudge's findings and
recommendations of 10-28-75 are hereby affirmed and made the order of this court.”

[1] Shirley Perales appealed the decision of the Court of Common Pleas to the Court ¥**1048 of
Appeals, which reversed on the grounds that it was error (1) to use R. C. 3109.04(B) as a guideline,
(2) to grant custody to a nonparent without a finding of parental unsuitability, and (3) to give any
consideration to Shirley Perales' written grant of custody to Virginia Nino. [FN2] The Court of Appeals
*92 then determined that Shirley Perales was “entitled to have the decision rendered in her favor as
a matter of law,” awarded custody of Tracy to her mother and remanded the cause for execution of
its ruling.

FN2. The Court of Appeals correctly found that the written agreement between Shirley
Perales and Virginia Nino as to Tracy's upbringing was insufficient, under R, €, 3107.06
and R, C. 5103.16, to effect Miss Nino's adoption of Tracy or to grant her permanent
custody of the child. The agreement may, however, be valid evidence that Miss Perales
contractually relinquished her parental rights. See Clark v. Bayer (1877), 32 Ohio 5t.
299, paragraph two of the syllabus.

The cause is now before this court upon an allowance of a motion to certify the record.
Robert P. Tucker, Toledo, for appellee.

Cannon, Burns, Mickel & Geller and Paul L. Geller, Toledo, for appellant.

WILLIAM B. BROWN, Justice.
The issue presented by this cause is whether the Juvenile Court of Lucas County properly awarded
custody of Tracy Perales to Virginia Nino without a finding that Tracy's mother was an unsuitable

parent.

Shirley Perales raises two arguments to support her contention that the Juvenile Court's grant of
custody on her motion for return of child and custody was improperly entertained and decided. The
first is that a court having jurisdiction over a custody action pursuant to R, C. 2151.23(A) does not
properly implement that jurisdiction unless it complies with the requirements of R, C. 2151.27 and
2151.353.[FN3] The second is that the “best interest” test of custody provided for in R. C. 3109.04 is
not applicable to an R..C. 2151.23(A)(2) custody action.
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FN3, The Court of Appeals found, and we agree, that the Juvenile Court of Lucas County
Juvenile Court could not assume jurisdiction under R. C. 3109.04, whose “guidelines” it
adopted, because Miss Perales' complaint for return of child and custody did not involve
an original award of custody to one of two parents or to a relative (R. C. 3109.04(A)), or
a modification of such an award (R. C. 3109.04(B)) arising out of an action for “divorce,
annulment, or alimony” in the Court of Common Pleas (R. C. 3105.21).

KL

o

*03 [2] R. C.2151,23(A) provides, in pertinent part: [FN4]

FN4. R. C. 2151.23(A) also provides the Juvenile Court original jurisdiction over the
following proceedings:

“(4) To exercise the powers and jurisdiction given the probate division of the court of
common pleas in Chapters 5122 and 5123 of the Revised Code, if the court has probable
cause to believe that a child otherwise within the jurisdiction of the court is a mentally ill
person subject to hospitalization by court order, as defined in section 5122.01 of the
Revised Code, or a mentally retarded person subject to hospitalization by court order as
defined in section 5123.68 of the Revised Code;

“(5) To hear and determine all criminal cases charging adults with the violation of any
section of Chapter 2151 of the Revised Code;

“(6) Under the interstate compact on juveniles in section 2151.56 of the Revised Code;
“(7) To hear and determine applications for consent to marry pursuant to section
3101.04 of the Revised Code.”

“(A) The juvenile court has exclusive original jurisdiction under the Revised Code:

“(1) Concerning any child who on or about the date specified in the complaint is alleged to be a
juvenile traffic offender, delinguent, unruly, abused, neglected, or dependent;

"(2) To determine the custody of any child not a ward of another court of this state;

“(3) To hear and determine any application for a writ of habeas corpus involving the custody of a
child.”

In Inre Torok (1954), 161 Ohic St. 585, 120 N.E.2d 307, this court allowed a parent who had
successfully defended a neglect action to sue for custody of the child in the ¥**1050 Juvenile Court.
In so doing, the court held that, under R, C, 2151.23(A)(2),[FN5] the Juvenile Court has jurisdiction
to determine the *84 custody of any child not a ward of another court, even though the court has not
first found such child to be delinquent, neglected, dependent, etc. The Torok court came to that
conclusion by finding that the subsections of R, C. 2151.23(A) were not meant to be interdependent
because to so interpret them would be to “imit the jurisdiction of the court” in a manner not intended
by the General Assembly. Although R. C. 2151.23(A) has been amended since 1954, the rationale of
the Torok case applies to the instant cause. If the Juvenile Court's jurisdiction over mentally retarded
children ( R. C. 2151.23(A)(4)), minors wishing to marry ( R. C. 2151.23(A)(7)), and adults charged
with certain violations ( R. C. 2151.23(A)(5)) were to hinge on an allegation of dependency, neglect,
abuse, delinquency, etc., the right to bring those causes of action in the Juvenile Court would be
effectively precluded.

FN5. At the time the Torok opinion was written, R. C. 2151.23(A) provided:

“The juvenile court has exclusive original jurisdiction under the Revised Code:

"(1) Concerning any child who is delinquent, neglected, dependent, crippled, or otherwise
physically handicapped;

“(2) To determine the custody of any child not a ward of another court;

"(3) To determine the paternity of any child alleged to have been born out of wedlock and
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to provide for the support of such child, subject to the concurrent jurisdiction of other
courts.”

Moreover, an R, C. 2151.23(A)(2) action does not need to comply with R, C. 2151.27 and 2151.353.
Those sections clearly apply to the neglect, abuse, and dependency hearings provided for in R, C.
2151.23(A)(1).[FN6] **1051 For us to *95 hold that they also apply to R, C. 2151.23(A)(2) custody
claims would be to limit the holding of the Torok case essentially to its facts, even though the
rationale behind the case applies regardless of whether a neglect action precedes an R. C. 2151.23(A)
(2) claim. Finally, to limit the original jurisdiction of the Juvenile Court under R. C. 2151.23(A)(2) to
custody claims arising out of neglect actions is to deny parents the right to initiate custody
proceedings when a third party has possession of the child and habeas corpus or change of custody
actions are inappropriate. We therefore find appellee's first contention to be without merit.

FN6, R. C, 2151.27 provides:

“Any person having knowledge of a child who appears to be a juvenile traffic offender or
to be delinquent, unruly, abused, neglected, or dependent may, with respect to such
child, file a sworn complaint in the juvenile court of the county in which such child has a
residency or legal settlement, or in which such traffic offense, delinquency, unruliness,
abuse, neglect, or dependency occurred. Such sworn complaint may be upon information
and belief, and in addition to the allegation that the child is delinquent, unruly, abused,
neglected, dependent, or a juvenile traffic offender, the complaint must allege the
particular facts upon which the allegation of delinquency, unruliness, abuse, neglect,
dependency, or juvenile traffic offender is based.

“Whenever a child, before arriving at the age of eighteen years, allegedly commits an act
for which he may be adjudged delinquent, unruly, or a juvenile traffic offender, and the
specific complaint thereon is not filed or a hearing held until after said child arrives at the
age of eighteen years, the court has jurisdiction to hear and dispose of such complaint,
as if the complaint were filed and hearing held before such child arrived at the age of
eighteen years.

“If the complainant in an abuse, neglect, or dependency case is requesting permanent
custody of the child or children, the complaint shall contain a prayer specifically
requesting such custody.”

R. C.2151.353 provides:

“If the child is adjudged an abused, neglected, or dependent child, the court may make
any of the following orders of disposition:

“(A) Permit the child to remain with his parents, guardian, or other custodian, subject to
such conditions and limitations as the court prescribes, including supervision as directed
by the court for the protection of the child;

"(B) Commit the child to the temporary custody of the department of public welfare, a
county department of welifare which has assumed the administration of child welfare,
county children services board, any other certified organization, the Ohio youth
commission for the purpose of diagnostic study and report as provided by division (B) of
section 5139.05 of the Revised Code, either parent or a relative residing within or outside
the state or a probation officer for placement in a certified foster home;

“(C) Commit the child to the temporary custody of any institution or agency in this state
or another state authorized and qualified to provide the care, treatment, or placement
that the child requires;

(D) Commit the child permanently to the county department of welfare which has
assumed the administration of child welfare, county children services board, or to any
other certified agency. Upon such commitment the natural or adoptive parents are
divested of all legal rights and obligations due from them to the child or from the child to
them.

"No order for permanent custody shall be made at the hearing wherein the child is
adjudicated abused, neglected, or dependent except and unless the complaint alleging
the abuse, neglect, or dependency contains a prayer requesting such permanent custody
and the summons served on the parents contains a full explanation that the granting of
such an order permanently divests them of their parental rights.”
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K,
*a6 [3] . Shirley Perales' second contention is that the “"best interest” test of custody provided for
in R, C. 3109.04 should not have been applied in the instant cause. To the extent that R. C. 3109.04
proceedings may grant custody in the “best interest” of the child without a finding of parental
unsuitability (Boyer v. Boyer (1976), 46 Ohio St.2d 83, 346 N.E.2d 286), Shirley Perales is correct.

R. C. 3109.04 deals with custody disputes arising out of divorce actions. The opposing parties in R, C,
3109,04 custody disputes are usually the child's parents,[FN7] who may have nearly equal emotional,
financial and educational advantages to offer the child and who are on an equal footing before the law
( R. €. 3109.03). Since both of the parents may be eminently qualified to raise the child, a finding of
unsuitability would not be appropriate and the welfare of the child would be the only consideration
before the court.[FN8]

FN7. Someone other than a parent may be awarded custody of a child pursuant to R. C.
3109.04(A) or (B) only if “custody to neither parent is in the best interest of the child.”

FN8. “It is the universal rule that where a custody dispute is between parents in a divorce
or legal custody action, the best interests of the child prevails, both parents having equal
rights.” Simpson, The Unfit Parent: Conditions Under Which A Child May Be Adopted
Without The Consent Of His Parent, Univ. of Detroit L.J. 347, 356.

Although divorce custody proceedings involving disputes between two parents are logically best
served by looking only to the welfare of the child, the court's scope of inquiry must, of necessity, be
broader in R, C. 2151.23(A) custody proceedings between a parent and a nonparent, which bring into
play the right of the parent to rear his own child.[FN9]

FN9. The right of a parent to raise his or her child has been defined as a “natural” right
subject to the protections of due process. See Meyer v. Nebraska (1923), 262 U.S. 390,
43 S.Ct. 625, 67 L.Ed. 1042; In re Adoption of Anderson (1951), 235 Minn. 192, 50
N.W.2d 278; People ex rel. Portnoy v. Strasser, (1952), 303 N.Y, 539, 104 N.E.2d 895;
Inre Ward (1952), 39 Wash.2d 894, 239 P.2d 560. Most courts dealing with the parental
versus third-party custody issue profess to choose between the “best interest” of the
child doctrine and the “parental right” doctrine. Under the former, custody is awarded in
accordance with best interests of the child regardless of the fitness of the parents. Under
the latter, parents are entitled to the custody of their children unless it “clearly appears
that they are unfit or have abandoned their right to the custody or unless there are some
extraordinary circumstances which require that they be deprived of custody.” Annotation,
Child Custody Parent or Grandparent, 31 A.L.R.3d 1187, 1191, 1196, The importance of
those doctrines and the names attached to them has probably been overestimated.
Although jurisdictions professing to consider only the welfare of the child may not require
a finding of unsuitability or state that there is a rebuttable presumption that it is in the
best interest of the child to be placed in the custody of his parents, they do, in fact,
tacitly assume that the welfare of the child is best served by his living with his parents.
(See Note, Alternatives to "Parental Right” in Child Custody Disputes Involving Third
Parties, 73 Yale L.J. 151, 154; Annotation, 31 A.L.R.3d 1187, supra, at page 1191.)
Moreover, both doctrines seek the same objective (albeit from two different approaches)
and the result, under either doctrine is likely, in most cases, to be the same. See
Johnstone, Child Custody, 1 Kan.L.Rev. 37, 42-44 (1952).

*G7 The major statement by this court on the custody rights of a parent and a nonparent was made
in Clark v. Bayer (1877), 32 Ohio St. 299, a century ago. In that opinion, Judge Ashburn
acknowledges for the court, at page 310, that “in all cases of controverted right to custody, the
welfare of the minor is first to be considered,” but he also determined that parents who are “suitable”
persons have a “paramount” right to the **1052 custody of their minor children unless they forfeit
that right by contract, abandonment, or by becoming totally unable to care for and support those
children.[FN10]
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FN10. Paragraphs 1 and 2 of the syllabus to Clark v. Bayer, supra, provide as follows:

“1. As a general rule the parents are entitled to the custody of their minor children. When
they are living apart, the father is, prima facie, entitled to that custody, and, when he is
a suitable person, able and willing to support and care for them, his right is paramount to
that of all other persons, except that of the mother in cases where the infant child is of
such tender years as to require her personal care; but in all cases of controverted right to
custody the welfare of the minor child is first to be considered.

"2. The father's right is not, however, absolute under all circumstances. He may
relinquish it by contract, forfeit it by abandonment or lose it by being in a condition of
total inability to afford his minor children necessary care and support.”

(The distinction which the Clark opinion draws between fathers and mothers no longer
applies. See R, C, 3109.03 and 2111.08.)

*g& The language of the Clark opinion is clear. The welfare of the child is the interest given priority
the “first” interest. The court does not say, however, that it is the only interest, as it would be in an
R. C. 3109.04 divorce custody action between parents. Moreover, the Clark opinion specifically
provides for the interests of the parent by limiting the reasons for which parents may be denied the
custody of their children. We find, based on the concern displayed in the Clark opinion for balancing
the interests of both parent and child, that parents may be denied custody only if a preponderance of
the evidence indicates abandonment, contractual relinquishment of custody, total inability to provide
care or support, or that the parent is otherwise unsuitable that is, that an award of custody would be
detrimental to the child.[FN11]

FN11. It is becoming increasingly common for courts to weigh the emotional and
psychological (as well as the physical and mental) effects which a custody award may
have on the child. See Note, 79 Harv. L. Rev, 1710, 1713; and Alternatives to “Parental
Right” in Child Custody Disputes Involving Third Parties, supra.

It is the last criteria, other unsuitability, which allows the court to balance the interests of parent and
child and avoid operating under the premise criticized in Boyer v. Boyer, supra, 46 Ohio $t.2d at page
87, 346 N.E.2d at page 289, that “the child's right to a suitable custodian and parental rights, when
not in harmony, are competing interests, requiring that one give way to the other.” (Emphasis
added.) If courts dealing with the general concept of suitability measure it in terms of the harmful
effect of the custody on the child, rather than in terms of society's judgment of the parent, the
welfare of the child should be given the priority which is called for in the Clark opinion.

Once the court determines that the parent has forfeited custody or that parental custody would be
detrimental to the child, it must indicate that a preponderance of *89 the evidence militates against
parental custody by making a finding of unsuitability.[FN12]

FN12. Our requirement of such a finding is in keeping with the procedural protection
afforded parents by the General Assembly in neglect, abuse or dependency hearings (see
In re Fassinger (1975), 42 Ohio St.2d 505, 330 N.E.2d 431 and In re Hunt (1976), 46
Ohio St.2d 378, 348 N.E.2d 727), and with the safeguards we have granted parents in R,
C. 2151.23(A)(3) habeas corpus proceedings (see In re Gosette (1975), 42 Ohio St.2d
143, 326 N.E.2d 675).

We do not intend a finding of unsuitability to connote only some moral or character
weakness; instead, it is designed to indicate that contractual relinquishment of custody,
abandonment, complete inability to provide care or support, or that parental custody
would be detrimental to the child, has been proved by a preponderance of the evidence.

The trial court failed to make a finding that Shirley Perales is unsuitable, and the evidence in the
record that appellee forfeited her right to custody or that appellee's custody would be detrimental to
Tracy is not sufficient for this court to substitute its judgment for that of the trial court. We therefore
reverse the judgment of the Court of Appeals and remand to the trial court for a new proceeding to
be held consistently with the criteria for finding unsuitability which are stated in this opinion.
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Judgment reversed.

C. WILLIAM O'NEILL, C. J., and CELEBREZZE and SWEENEY, ]J., concur.
** 1053 HERBERT, J., concurs in the syllabus.
LOCHER, J., concurs in the judgment.

PAUL W. BROWN, J., dissents.

HERBERT, Justice, concurring in the sylfabus.

I concur in the syllabus because of my belief that the welfare of this child should be the touchstone of
our inquiry. As I read the syllabus, a parent would be considered “unsuitable” for custody if such an
award would be detrimental to the child. This satisfies my concern for Tracy Perales at this stage of
her growth and development. Moreover, I cannot believe that the trial judge did not arrive at this
same conclusion, *100 even though he may not have employed the words or phrases we now find

appropriate.

If Justice Paul Brown is correct in his portrayal of the pragmatic and transitory nature of the type of
custody involved in this case, and I suspect that he is, the future may well find Shirley and Tracy
reunited as mother and child; but at a time when it will be in Tracy's carefully guarded best interests.

PAUL W, BROWN, Justice, dissenting.

I do not perceive that R, C. 2151.23(A)(2) describes a “child custody proceeding.” It merely
designates the court which, in appropriate cases, has original and exclusive jurisdiction to determine
the custody of a child in this state. Nor do I conclude that this statute in any manner deals with the
problem of when a court may take away the predominant custodial rights of the natural parents of
children and award those rights to other persons or to statutorily designated public agencies, thus
permanently terminating all parental rights, including physical control over the person and personality
of the child.

Certainly, a court making so drastic an order terminating parental rights must have some authority,
historical or statutory, for so doing.

It would be shocking to bring about so great a parental loss on a mere finding that the best interests
of the child can be better served.

Inre Torok (1954), 161 Ohio St. 585, 120 N.E.2d 307, is not such authority, for that case merely
decided that the Juvenile Court had jurisdiction to order the return of a child to her natural mother as
against persons with whom she had placed the child and to whom she had paid several thousand
dollars for the child's support. That case was similar to Paddock v. Ripley (1948), 149 Ohio St. 539,
80 N.E.2d 129.

Both of those cases were actions by the parent to recover a child alleged to have been wrongfully
withheld. In neither action was this court concerned “with the factual questions (of) whether the child
* * ¥ (was) neglected*101 or dependent or the * * * (parent) a fit person to have custody.” [FN13]
Each case turned upon the pure legal question of whether the Juvenile Court’s jurisdiction to order the
child’'s return to her rightful custodian depended upon a threshold finding of dependency,

delinquency, parental unfitness, etc. Torok, supra, correctly said "no.” Paddock, I believe, incorrectly
said “yes.”

FN13. In re Torok, 161 Ohio St. 585, 588, 120 N.E.2d 307, 309.
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Throughout its history R. C. Chapter 2151, although amended many times, has persistently defined
custody so as to clearly distinguish “permanent custody”, from “legal custody” (R. C. 2151.011(B) (1)
through (13)), so that defined “residual parental rights, privileges and responsibilities” persist only
under the latter. These parental rights, coupled with a continuing Juvenile Court jurisdiction, present
a duty of further inquiry upon motion due to a change of circumstances similar to that which pertains
in domestic relations cases such as Boyer v. Boyer (1976), 46 Ohio St.2d 83, 346 N.E.2d 286, The
type of custody granted in Boyer is subject to that court's continuing jurisdiction and is not
“permanent custody” as defined by R, C. 2151.011(B)(12). Residual parental rights, privileges and
responsibilities clearly persist, and the Juvenile Court has continuing jurisdiction.

*¥* 1054 Under the guidelines of R, C. 3109.04 the right of courts in domestic relations cases to grant
custody to those other than parents when circumstances reflecting upon the best interest of the child
are demonstrated is legislatively approved. Our holding in Boyer, supra, in my opinion, need not have
turned upon the statute's constitutional precedence over the rule, nor upon the statute itself, since
rights of parents, including residual rights and obligations identical with those described in R, C.
2151.011(B)(11), were not terminated in Boyer. The court's inherent power to grant custody to those
other than parents in appropriate circumstances was recognized as early as Gishwiler v. Dodez
(1855), 4 Ohio St. 615, 617.

*102 1 see no reason, so long as it is clearly recognized that the Juvenile Court is here dealing with
the same sort of “legal custody” as is defined in R, C. 2151.011(B)(10), to deny to the Juvenile Court
a similar power on a continuing basis to control the child's environment for his best interest nor do I
conclude that this power is derived from R. €. 3109.04 or bound by its criteria.

I consider that the Juvenile Court has this jurisdiction absent a finding of unsuitability of the parents
and that its power would not be made greater or different in this type of proceeding with a finding of
unsuitability . [FN14]

FN14. As a makeweight proposition it would be observed that a parent's action in habeas
corpus for custody of a child has been defeated on the grounds of the child's best interest
in many instances although the petitioner’s right of custody had been declared in the
divorce proceedings.

On the other hand, “permanent custody,” that legal status created by a court [FN15] which divests
parents of “all rights, duties and obligations” including the right to consent to adoption, can only be
granted without parental consent to organizations described in R. C. 2151.011 and then only after
such proceedings and notice as are discussed in In re Fassinger (1975), 42 Ohio St.2d 505, 330
N.E.2d 431,

FN15, See R, C. 2151.011(B)(12), supra.

I would reverse the Court of Appeals and affirm the judgment of the Juvenile Court.

Ohioc 1977.
In re Perales,
52 Ohio St.2d 89, 369 N.E.2d 1047, 6 0.0.3d 293
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Supreme Court of Ohio.
MASITTO, Appellee,
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MASITTO [Nose et al., Guardians], Appellant.
No. 85-241.

Feb. 5, 1986.

Father filed motion to obtain custody of daughter from
maternal grandparents who were daughter's legal
guardians. The Court of Common Pleas, Lake County,
denied his motion, and father appealed. The Court of
Appeals reversed and remanded. After allowing
motion to certify the record, the Supreme Court held
that father forfeited his natural rights to custody of his
daughter by consenting to guardianship of
grandparents and later consenting to divorce decree
which incorporated his agreement to have daughter
under care of grandparents, making child's best
interest the appropriate test for a change in custody.

Judgment of Court of Appeals reversed.

Celebrezze, C.J., dissented with opinion in which
Clifford F. Brown, J., concurred.

Douglas, 1., dissented.
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76D Child Custody

76D1X Modification

76DIX(B) Grounds and Factors
76Dk554 k. Welfare and Best Interest of

Child. Most Cited Cases
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