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THIS IS NOT A CASE OF PUBLIC OR GREAT GENERAL INTEREST

Can a romantic partner take custody of a child away from a biological unmarried mother
absent the mother’s consent or without a finding that the mother is unsuitable? The case and
statutory law in this state has said “no”. See ORC 3109.042 and /n Re Perales 52 Ohio St 2d &9
(1977). In the case of In Re Lucy Kathleen Mullen, both the Ohio First District Court of Appeals
and the Hamilton County Juvenile Court have found that biological mother, Kelly Mullen
(hereinafter, Mother), is suitable to parent her daughter, Lucy Mullen, and she did not

ontractually relinguish custody of her child to Michele Hobbs. The case law regarding a non-
parent obtaining custody of a child away from a parent has already been widely established by
the Ohio Supreme Court, most notably in the case /n Re Perales 52 Ohio St 2™ 89 (1977). This
case held, “A non-parent may obtain custody of a child only if a preponderance of evidence
indicates abandonment, contractual relinquishment of custody, total inability to provide care or
support, or that the parents are otherwise unsuitable, that is, that an award of custody would be
detrimental to the child.

In this case, the trial court found that Ms. Hobbs failed to establish Mothér was
et because she had contractually relinquished custody. The trial
court noted Mother testified as did all of Mdther’s witnesses that Mother never intended to give
custody to Ms. Hobbs.

Further, Mother presented substantive evidence supporting her testimony including: Lucy
was given the same last name as her Mother with no hyphenated reference to Ms. Hobbs, all
Mother’s witnesses testified it was their understanding that Lucy would have one Mother and

one Father, and finally, all Mother’s witnesses understood Ms. Hobbs would be an interested

partner but would never have legal custody. Ms. Hobbs points to the fact that Mother signed a



Will, Medical Power of Attorney, and General Power of Attorney stating that upon Mother’s
death or disability, it was Mother’s intent that Ms. Hobbs could care for her child. However, as
the tnial court noted, every document Mother signed was unilaterally revocable by her signifyi ng
Mother’s continuous and unwavering intent to never relinquish custody of her daughter.

The trnial court goes on to note that in 2002, the Ohio Supreme Court held a parent and
non-parent could share custody of a child or children provided the parties agreed, put their
agreement in writing, filed it with the Juvenile Court or another court of competent jurisdiction,
and allowed that court to make a finding the agreement was in the best interest of the child or
en. In Re Bonfield, 97 Ohio St 3d 387 (2002). Because Lucy was born in 2005, well after
the 2002 Bonfield decision, Mother had every right to rely upon the Bonfield findings and
according to the trial court, Mother did so.

There was a plethora of testimony at the trial court level indicating Ms. Hobbs attempted
to have Mother sign a shared custody document before Lucy was born and several times after
Lucy’s birth. However, Mother continuously refused to sign any document relinquishing
custody of her daughter to anyone. Ms. Hobbs argues that, as a gay woman, she should have

uperior rights than those awarded to other non-parents under Ohio statutory and case law. There

5]

1 no basis for her argument for superior rights; this case represents an application of Bonfield

and Perales holdings to this specific set of facts. It is not a case of public or great general
interest.

In the past, this Court has been unwilling to expand the definition of a parent as Ms.
Hobbs requests (See In Re Bonfield, 97 Ohio St 3d 287 (2002).) Ms. Hobbs requested relief lies

with the Ohio General Assembly and any legislative modification the Assembly might deem

appropriate.



As to Ms. Hobbs’ Motion for Stay. pursuant to Ohio Juvenile Rule 13, a temporary
visitation order may be permitted by a non-parent only pending the outcome of a pending
custody dispute. In this case, Ms. Hobbs’ Petition for Custody was dismissed by Hamilton
County Juvenile Court. That Entry was affirmed by the First District Court of Appeals.
Therefore, there is no jurisdiction for this Court to award visitation and there is no leual basis for
a stay order. Lucy has not resided with Ms. Hobbs since she was two years old. She has spent a
few hours with Ms. Hobbs per week during the pendency of the actions in the lower courts.

However, there is no evidence and it is a misrepresentation of the record to indicate Lucy has

STATEMENT OF THE CASE AND FACTS

A. PROCEDURAL POSTURE

Ms. Mullen and Ms. Hobbs began living together in a romantic relationship in 2003. On J uly
25, 2005, Ms. Mullen gave birth to her daughter, Lucy Mullen. In 2007, Ms. Mullen terminated
her romantic relationship with Ms. Hobbs. Ms. Mullen and her daughter moved from the
residence the three had previously shared.

In the Magistrate’s Decision dated December 22, 2008, the Magistrate found “The Court
agrees with Ms. Mullen’s attorney that she has been actively involved in caring for Lucy every
day since she has been born and has never abandoned the child in any way. There is no dispute
that Ms. Mullen has always acted as Lucy’s mother and provided her with the love and support
that she needs.” He went on to find, “Ms. Mullen should be the primary residential custodian.”

Mother filed objections to the portion of this Decision in which the Magistrate found, that even



though Mother was suitable to parent her child, the court still had the right to disturb Mother’s
sole custodial rights granted to her by Ohio statute as an unmarried mother. See ORC 3109.42.

On April 13, 2009, the trial court agreed with Mother and dismissed Ms. Hobbs’ Petition for
Shared Custody, terminated Ms. Hobbs’ visitation rights, and affirmed Mother’s sole custodial
rights of her daughter, Lucy Mullen. Thereafter, Ms. Hobbs’ moved for a stay of the order
terminating visitation and said stay was granted.

Mother filed an Appeal and the First District Court of Appeals found “the trial court did not
have jurisdiction to stay, pending appeal, the termination of its interim visitation order” and

terminated visitation rights.

B. STATEMENT OF FACTS

Ms. Hobbs and Mother were involved in a romantic relationship and began living together in
2003. In July 2005, Mother gave birth to her daughter, Lucy Mullen. According to Mother, the
parties agreed the child would have one mommy and one daddy. Scott Liming agreed to be the
sperm donor necessary for Lucy’s conception and he signed a Donor/Recipient Agreement
relinquishing his custodial rights and giving Mother the sole right to parent any child that
resulted from his donation.

During the time Mother was pregnant, she testified Ms. Hobbs assisted her as did a number
of other people including family and friends. Mother testified repeatedly that at no time did she
ever entertain the idea of relinquishing custody of her daughter to anyone.

Mother acknowledged that she did complete a Will and Powers of Attorney giving Ms.
Hobbs rights to parent Lucy only upon Mother’s death or disability. Those documents were all

revocable at will by Mother and indeed, were all revoked prior to the first hearing in Juvenile

Counrt.



Although Mother testified Ms. Hobbs repeatedly asked Mother to enter into a shared custody
agreement to formalize the division of custody, Mother unilaterally, continuously, and
completely refused to sign any such document. After Lucy was born, Mother testified she
became extremely concerned about Ms. Hobbs’ behavior. Mother specifically complained about
the fact that Ms. Hobbs was staying at bars, drinking, and continuing a “party life style” rather
than remaining at home with Mother and Lucy.

While Lucy was an infant, Mother testificd a number of parties helped take care of Lucy
including Mother, Ms. Hobbs, the child’s regular babysitter, her Father, Scott Liming, her
Father’s partner, as well as grandparents and other friends and family of the child. However,
Mother also testified that it was she who orchestrated Lucy’s care every day. Mother was the
one who arranged for Lucy to be fed, clothed, and cared for on a daily basis. As the trial court
correctly noted, both Ms. Hobbs and Mother were well aware of the process to legally share
custody between a parent and a non-parent in the State of Ohio. Despite that, Mother
continuously and repeatedly refused to enter into any written agreement with Ms. Hobbs that

would relinquish any of her custodial rights.

Ms. Hobbs relies heavily on the doctrine of “implied contract” demanding that Mother’s
actions should be evidence that she intended to give Ms. Hobbs partial custody of her daughter.
However, as the trial court noted, Mother carefully kept all rights to parental decision making
and retained the right to revoke any temporary powers given by her to anyone. The trial court
relied most heavily on the fact that Mother repeatedly refused entering into any legally

enforceable shared custody agreement with Ms. Hobbs. The Court of Appeals found that this

was competent credible evidence Mother never intended overtly or impliedly to relinquish



custody of her daughter. Therefore, the Court of Appeals refused to disturb the trial court’s

decision on appeal.

ARGUMENT IN SUPPORT OF PROPOSITION OF 1 AW

When a parent is found to be suitable, a court may not disturb that parent’s rights

to sole custody.

A. INTRODUCTION

The decisions by the trial court and the Court of Appeals in this case have urheld
the 2002 Bonfield holdings, namely, that in order for a parent and non-parent to share
custody they must reach an agreement, reduce the agreement to writing, file the
agreement with juvenile court or a court of competent jurisdiction, and have the court
find that the agreement is in the best interest of the child or children. This case is simply
an application of that law. It has long been held by this Court, most specifically in the
case, /n Re Perales, that a parent can forfeit custodial rights if the parent is found to be
unsuitable because that parent contractually relinquished custody of the child, has a total
inability to provide care and support of the child, or the parent is otherwise unsuitable.
However, no court below, not the Magistrate, not the trial court, not the Appellate Court
ever made any finding that Mother was anything other than an appropriate, suitable, and
loving to parent her daughter. As such, the Court remains unable to disturb Mother’s sole

custodial rights.



B. THERE WAS NO CONTRACT RELINQUISHING CUSTODY

In this case Mother testified that Ms. Hobbs repeatedly requested she sign a
shared custody agreement. Ms. Hobbs had visited an attorney and had a shared custody
agreement drafted. The parties discussed the issue even before Lucy was born. Mother
stated repeatedly she was aware of the shared custody contract and she told Ms. Hobbs
she would never sign it for the simple fact that Mother was not agreeable to relinquishing
her sole custodial rights.

Mother had Ms. Hobbs and a number of other parties help her care for her
there was never any cvidence presented that substantiated
Mother intended to relinquish her custodial rights other than through a Will and Powers
of Attorney and that was only upon Mother’s death or disability. There was absolutely
no evidence presented showing that Mother wanted to relinquish her custodial rights
while Mother was alive and well. In this country, it is required that parties who wish to
transfer real estate or cars put that agreement in writing. The Bonfield case requires that
the transfer of custody of a child be in writing as well. Evidence is clear that both Ms.

f the Bonfield case and its requirements prior to
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Hobbs and Mother were well aware
Lucy’s birth. The sole reason there is no signed shared custody agreement is because

Mother never wanted to share custody of her daughter, and therefore, never signed any

such agreement.

C. THE __ COURTS CORRECTLY FOUND THAT MOTHER NEVER
CONTRACTUALLY RELINQUISHED CUSTODY OF HER DAUGHTER

The trial court found Mother took good care of her daughter, nurtured her

daughter, and provided for her danghter with the help of family, friends, the child’s



father, and Ms. Hobbs. The trial court correctly found that every document signed by
Mother giving anyone any power over her daughter was completely revocable by Mother
at any time. By signing the Donor/Recipient Agreement, Father gave Mother alone full
power over the child. The trial court also found that the unofficial hospital Birth
Certificate, Birth Notices, and Announcements were ceremonial in nature and carried no
force against the Mother. Because Mother was never found to be unsuitable by having
contractually relinquished her custodial rights to her daughter, the decisions of the trial

court and Appellate Court should stand.

CONCLUSION

Ms. Hobbs has asked for superior. parenting rights because of her sexual orientation.
There is established law in Ohio that allows a parent and a non-parent to share custody of a child
if the parties are in agreement. There is current law in Ohio that allows a non-parent to have
custody of a child over a biological parent’s objections if the biological parent is found to be

unsuitable. Ms. Hobbs asks that this Court expand the law to allow her to take custody of a child

v ale

h h Il ucn

from a suitable parent that has not contractually relinquished her custodial rights. S
expansion of the law is a matter for the General Assembly. Bonfield and In Re Perales did an
extensive analysis of how a non-parent can obtain shared or sole custody of a child from a
biological parent. Nothing in the fact pattern herein changes these cases or requires expansion of
previous holdings. This case is a straight forward application of the law by the courts below.
Ms. Hobbs failed to show by clear and convincing evidence that Mother contractually
relinquished her custodial rights. The current Ohio law does not prohibit same sex couples from

sharing custody of children as Ms. Hobbs alleges. Same sex couples can share custody in the



way they have been legally permitted to do since 2002 under the Bonfield case. What the current
case law does do, however, is prohibit a non-parent from taking custody away from a legally
suitable and appropriate biological parent. The First District Court of Appeals upheld the trial
court’s decision in this case finding that Mother was a legally suitable and appropriate parent,
and therefore, no court has the right to disturb her custodial rights. Because the issue in this cas>
has been soundly and appropriately decided by the courts below, this Court should decline to
accept junisdiction. The public and general interest in this issue has been satisfied by the

decisions of the courts below and previous statutory and case law.
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