10
11

12

R T A

14
15
16

-7

1

g

20

21

23

24

25

22

IN THE COURT OF COMMON PLEAS
" JUVENILEDIVISION . =
'f.;HAM&TONCOUNT&FMﬂO?;f.

RE: LUCY MULLEN | CASE NO. F07-02803
| . C09-0285

TRANSCRIPT OF PROCEEDINGS

THIS CASE CAME ON TO BE HEARD at the

Court of Common Pleas Juvenlle DlVlSlOIl on the 9th day of

February, 20009, before Thomas R. LlppS a. Judge of thls Court and

the following proceedings were had, to wit:
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APPEARANCES

ON BEHALF OF KELLY MULLEN BIOLOGICAL MOTHER-__. L

_.Karen Meyer attorney =

Lutz, Cornetet, Meyer& Rush Co LPA
123 Boggs Lane - :
Cincinnati, OH 45246

ON BEHALF OF . SCOTT LIMING BIOLOGICAL FATHER
© Terry Tranter, attorney .- . T RN
‘Second National Building
830 Main Street Suite 806
- Cincinnati, OH 45202 -

' '_ ' ON BEHALF OF PETITIONER MICHELLE HOBBS e
Lo __Chrlstopher Clark attorney P A Y

a 'L1sa Meeks attorney B '_ :
Newman & Meeks h
617 Vine Street, Suite 1401
Cincinnati, OH 45202
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1 T-R-A-N-8-C-R-I-P-T-O-F-P-R-0-C-E-E-D-I-N-G-S
2 February 9, 2009
3 | R CD BEGINS
. _ : T
sl .TﬁE.CO'.U.RT"":.Alri'g.ht -
' 6 | _. - R | MR PERKINS Your Honor, the matter |
7 : before you th1s morning is in re: Lucy Mullen Case #07 2803. - |
8 . - ObJectlons f1led for custody Present in the Court room 1s the"'. -
9 ...mother Kelly Mullen represented by Ms Meyer blolog1cal .- S
10 - father Scott L1m1ng represented by Mr Tranter and we got the _'
'..'.11. | - .pet1t10ner M1chelle Hobbs represented by Llsa Meek and alsol_:{-_;:' -
o t2: co counsel Chr1stopher Clark _. _ .. : | .. L
w6l . _THE COURT Alrlght ThankyouParentS
14 B the case has been transferred to me as a Judge rather than‘ i
15 | Judge Grady so I now assume the duty.'_and resp_onsrbrllty of
16 ruling on whether or not thisMagistrate:’.s de'cis.i:on'..vyas'.'c.o'rrect'
'1'7_ . or not. And 0 then I'm gomg to do that. 1n accordance W1th
18 the'Ju'vemle Rules There E been a lot of th1ngs already
19 I :accompllshed on thrs case Judge Grady has rnade several. |
20 _rul_ings already on this ca.se. ['m not dlsturblng any of those
- 21 rullings.'. I’m merely cornlng 1n.at thrs_ time to decrdelwhether '
22| ._ or._n.ot the_Magi_strate".s most _rece_n_t dec.ision_and .the l.on_'g. one
23 that that Magistrate wrote was ap'prop.riate‘.or not. What.
24 position we find ourselves in today is that the transcripts of
25 the trial have been completed. All of the evidence that yvas
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admitied is in our evidence room. And so I need to review the
transcripts and I needed to review the evidence. Also, all the
attorneys in this case have given us '.quite a bit.of l'egal

precedent and brlefs and’ closrng arguments on why the Fan

.'-Maglstrate ] de01510n should be thls Way or that way or why

| the Magls_trate S decrsmn was eorrect or not So I have plenty

of written material to review as well. I w111 have to do all of

-.._that and it’s gomg to take me about 30 or 45 days to do 1t The :

:only thlng that we need to do today is I need to I1sten to the .
.'partles attorneys to tell me 1.11 oral argument anythmg that they
' Want to supplement the1r wrltlngs Wlth or how to focus What
.'the main 1ssues are 1n the_ca_se I w1Il llsten to that.oral |

.argument today I’ll take the matter under ad‘v1sementi.and' :

continue 1t Does everybody understand what we re. d01ng‘7
Alright. Okay And I think I w111 leave 1t up to you, how do

you, how would you like to proceed‘7

~MS. MEYER Yea Your Honor Ifrled

obJeot1ons f1rst LR | thlnk I would lxke to go

THE COURT Okay | . : |
MS. MEYER: ...for_ward first if that’_s .:o.kay .if
that’s okay with everyone. | ._ :: |
| mg COURT: Okay. -.Go_ahe'_a'_d' then'.."Su__re_.'_

Ok_ay Mo Meyer _ _ S S S - .
MS. MEYER: Thank you. May it please the

Court, Your Honor. My name is Karen Meyer and I represent
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Lucy Mullen’s biological Inother,'Kelly Mullen. By way of
brief history, Lucy Mullen was born on July 27", 2005. She

has always resrded with her b1olog1cal mother Kelly Mullen

| _'.:and cont1nues to do S0 today Ms Hobbs and Ms Mullen were _ .:_: Cal

-1nvolved 1n a romant1c relationshlp, Wh1ch termrnated when S

Lucy was about two years old Therefore Ms Hobbs f11ed a

pet1t10n for custody of Lucy asklng that the Court fll’ld that Ms._ _'

'Mullen was unsurtable to parent the ch11d because she had
: _ ..'contractually rel1nqu1shed her custod1al rlghts to Ms. Hobbs
And the Mag1strate 1ssued a de0151on regardmg th1s 1ssue.on. G
.Decembcl‘ 2_2: 20_08 We be11eve the Maglstrate erred. 1n..a“'._f:_.-::-_'.
":_._num_ber o fplaces 1n _t_.he _decrsron... ._As th,_e_.:Co'u-_r_t_1s._:g__‘1-war__e..-; when
" ..a lch.ild is bo"m' to an ﬁiﬁ}{af}iéa. mother 1nthls s f.g.t"e: 4 sLucy L

.was born to Kelly Mullen Kelly then is. consuiered the sole

custodial and b1ologlcal parent of that ch1ld unless and unt1l

the Court makes a dec151on oth‘erw1se.' The Oh1o Rev1sed Code'

" Section 2151 23A 2 has sard that 1n a determmatlon of custody 3
- between a parent and a non- parent such as thls 1s between Ms e

| ".Mullen and Ms Hobbs the hearlng offlcer may not award

custody to a non—parent without flrst maklng a f1nd1ng .of

parental sultablllty We belleve the Magrstrate erred in flndmg e

' that although Ms Mullen was a completely appropr1ate and o

suitable parent that he still had the ab111ty to d1sturb her |
custody. The Magistrate specifically found in his statement of

facts, the Court agrees with Ms. Mullen’s attorney that she has




10

11

12

o 18

14

15

16

g
.18

19

21
22
23
24

25

20

been actively involved in caring for Lucy'_every daly's_i'nce..she -

was born and has never abandoned the child in any way.

Magrstrate Kelley further found in. hrs legal analy51s and
' 'conclusmns 1t is aISO true that there has been ‘Ho showmg that "

= e1ther Ms Mullen or Mr L1m1ng are unf1t or unsultable parents": Lo S

to Lucy On the contrary, they both 1mpress the Court as

lov1ng and appr0prrate parents in every way Mr L1m1ng 1s

'_Lucy S blologrcal father So w1th0-ut a f1nd1ng of the_-partles_-: L
B .’belng,_the natural parents belng .unsuttable the Mag1strate does o e

- not have the ability to dlsturb custody The Maglstrates goes
on to 1ndlcate that he he doesn 't have to f1nd unsultabrllty and : _. o
.'._-_v101at10n of the 'statute AIl he needs to f1nd 1s that the parents' S

'contractually rellnqulshed custody of the ch1ld And what he ' '

. cites is as -t_he documents 1nd1cat_1ng tha_t Ms_.:_Mullen_-_ T

relinquished custody of the child are three d.iff_e.rent documents.

The first one is a donor reci’pient agreement between Ms'.. |

'Mullen and Mr L1m1ng Ms. Hobbs never even s1gned the
| document It dlscusses custody and custodlal r1ghts as between' o

.Ms lerng and Ms. Mullen There 1s'-_a_11_ne _1n..there _that says

that Mr. Liming agrees he won’t seek custody as long._as Lucy

is in the care of her mother Kelly, but if Ms. Mullen should

: .dle or become dlsabled and the ch1ld 18 not 1n the care and

custody of Ms. Hobbs that Mr erxng could then seek
custodial rights. However, at no time in the document did it

indicate that Ms. Mullen was relinquishing custody to Ms.
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Hobbs while she was alive and able .bodied..' However, the
Magistrate so found and we believe he erred in finding. The

second document that the Magistrate relies on are a Wlll and a.

'-_Power of Attorney that Ms Mullen had 51gned Now these o

'.documents have both been revoked by the time thrs case came

in front of Magistrate Kelley However both documents had a

l1ne in them that said that Ms. Mullen wanted Ms Hobbs to act
las a co- parent 1n every way upon her death or d1sab111ty The

' ._Magrstrate sald no that he felt that those documents actually

conferred custody while Ms Mullen was allve and able bodred

on Ms Hobbs Even the drafter of the document Scott Knotts TN
-_-came in and test1f1ed that he had told both women that these
'Estate Planning documents would not confer custody whrle they B

:were allve However the Magistrate dlsregarded that . o

testimony and found that the, that the documents conferred o

custody. Finally, the Magistrate relied on a ceremonial birth

- certificate After Ms Mullen had glven birth there was a e
.. nurse in the hospltal that drew up a ceremonlal b1rth certificate- .'
- _.saylng congratulatlons to Ms Mullen and Ms Hobbs on the

‘birth of Lucy.- This document is akin to a Hal_lmark _ca_rd.

Although in one sentence the Magistrate says clearly this has
no sign‘i‘ficance In the second paragraph he says that thls is _. '_
evidence that Ms. Mullen allowed this card to be drafted up, |
that she wanted to relinq-uish custody to Ms. Hobbs. Now the

Magistrate does indicate that none of these documents
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10
indicated a knowing and intentional waiver of her custody,

however, it can, her custody can be transferred by implicit

__Waiver. Now the Magistrate .doesn’t-cite any_c'ase 'laW or
_ statutory law to 1ndrcate that Ms Mullen can 1mp11c1tly walve o

.her rlght to custody And as a matter of fact the Unlted

States Supr_eme Court has _found that she can’t. The 14th

'__Amendment of the Constitution conf_ers Ms-_.l\/lullen’_.s cus’tody
'rights on her.-. And as such it is a fundamental -Const'it_utional |
-'rlght Johnson V. Serbs and a myrlad of a. cases in the Ohlo or

in the Unrted States Supreme Court have sard that fundamental

constltutlonal rrghts have to _be knowmgly and 1ntent1onally :

_.walved And the Mag1strate 1nd1cated that no, we could move
~that down to just an 1mpl1cated Walver for her to transfer her |

custody In Ol.’llO the statutory and case law allows three Ways

to rellnqulsh custody. The Bonfield case allows a parent and a
non-parent to enter into a joint custody agreem.ent. The parties

have to srgn the document They have to f1le 1t w1th th1s

"Court They have to come 1nt0 thrs Court and say to thls Court

that they are l(nowmgly and 1ntent10nally one rellnqulshlng
custody, the other acceptmg custody All the testlmony, all the_ B
ev1dence from the partles and all the Wltnesses 1ndlcate that -
although both partles understood What a _]OIIIt custody : .
agreement was, hone was ever flled in th1s case because Ms.
Mullen refused to sign any such thing. The other way custody

can be conferred is pursuant to the Mesito case. In that case, a
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man’s bioclogical daughter was given, her maternal
grandparents were given guardianship in a Probate Court.

Later the man srgned a drvorce decree glVIIlg the chlld’

- maternal grandparents custody of h1s ch11d The Court found

th_at those two 1tems, the _gua_rd1ansh1p_.doc_ument_s_ and_ the
divorce decree were contractual rellinquis_hmen_t of cu_stody.

Finally, there’s the .Perales case, which has. said that if a party

abandons a ch1ld leaves a.chlld in the care of someone else |
'that they can be deemed to have contractually .rellnquished R
"custody of the chlld None of those thlngs happened 1n thrs

' ‘case. The Magrstrate 1ndicated hlS frustratron W1th thls klnd of |
- a case between a parent and a non parent He spec1fically

""vorced h1s frustratron in hlS decrslon about the fact that he felt:.-'i

that a person, such as Ms Hobbs 1n thlS klnd of a case Was not '
receiving equal rlghts, fair rrghts, ete. Howev.er, th_at d'oesn t _ i

give him the ability to change-the statute or the law in this_ :

'_State And that’s exactly what he s done I—Ie.erred wh'e'n-he E
o _:'_sald the standard should not be a flndrng of unsultabllrty He D

'erred When he said Ms Mullen could 1mp11edly walve her

Const1tut1onal Right to custody rather than knowmgly and

intentionally waive it. And he has 1nd1cated that he feels the -

lway he has set up the law is the Way it should be. Ms. Hob_bs '

relief is with the Legrslatlve Branch not with this branch. This
branch of the government can only apply the law as it stands.

And the law clearly states that she has to show that Ms. Mullen
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. go next?

is unsuitable because she contractually relinquished her

custodial rights knowingly and intentionally. The'Statute

_further states she has to show that by preponderance of the o
: evrdence Ms Hobbs failed to show those th1ngs The s
_Maglstrate asserts 1t in h1s de01s10n Where she has falled to be o

able to show that Ms Mullen knowrngly and 1ntent10nally

contractually rellnqulshed her rlghts her petltron for custody

as a.nonfparent must fa11 And we would ask that you so frnd

_"Thank you Your Honor

THE COURT Mr Tranter Would you lrke to L

MR TRANTER Your Honor Terry Tranter

o representrng the father Scott erlng And I thlnk that the 5.

 issues have__been adequately_ addre-ssed_-, but J_ust-a .few_pomts_'

that I would add. I do more domestic relations work and I see
a lot of cases like this partieularly whcre there’s a stepparent

1nvolved and even cases Where a woman mlght be pregnant and -

: a guy feels sorry for her gets marrled to her The chlld 1s S

born. He s not the father never acknowledges the father

Raises the child for 5, 10 or 15 years. .And they get leOI’CEd.. "

‘That parent, the step parent really has no r1ght to that custody S

of that ch11d. I thlnk thrs is a 51rn11ar type s1tuat10n You _hav_e
almost like a step parent 1nvolvcd here. A stranger, so to
speak, in the relationship. There’s no biological attachment or

anything of that nature. The legislature has provided different
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13
ways that a person can assume a role of a parent. And one of

those ways, of course, is the adoptive process. The parent _

could have applled for to adopt th1s partrcular chrId and that

was nev.er _d_one The leglslature has prov1ded that partrcular

~ method. .'A_lso in the

THE COURT Let me ask you a questmn
about that. |
| 'MR TRANTER:' Yes. -

'mother and a fernale partner to adopt a chlld‘? B
- MR. 'TRANTER I m not qulte Sure of that 50__'.‘ B
1 th1nk these partles I know in Kentucky, 1t was -brought up 1n i .

"one of the cases that 1t is p0531b1e

THE COURT Okay

MR. TRANTER: And I belie.\re.single.parent-

' adoption is allowed. And I don’t know that, I don t..

‘THE COURT You mean when an adoptlon by

'thrs 1ady then termlnate the rrghts of both parents or 1s

| MR TRANTER Well a step parent adoptlon S

is norrnally what w_ould be allowed ...
' 'THE COURT: 'Right. |

MR TRANTER .in not berng able to .get '_

married, there could not be a }egal step parent here so that |
would not be permissible. The only other thing is if, as a

single parent, if both the father and the mother relinquish their
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rights and you had a private placement like would ha'ppen,':the:n'
she could have come in as a single parent and adopt. .But there

Would have to be an 1nvest1gat10n of course that she is .

'sultable There Would have to be an. 1nvest1gat10n that the _'i-:

._ parents had you know 1ntelllgent1y grven up the1r r1ghts and .

knowingly and 1nte111gent1y sign a consent. And then e_ven
there after a six month period, each of the parents would have

a right, it would be an interlocn.tory':adoption Each of the

_parents would have a r1ght to w1thdraw that consent and have

the e_ffect of.nulllfymg the adoptron in the _step parent .you :

know, adoption So that’s the kind of procedures that the S

_.leglslature has 1nst1tuted to protect both the rrghts of the

- parents and the adoptlve parent

THE COURT nght
MR. TRANTER And here we have none of

those procedures because the Maglstrate has taken it upon

hlmself in my. op1n1on to assume the role of the. Legrslature to. g
'-create a rlght Where none really ex1sts Now we also have seen"_

R 1t in drvorce court where_ grandpare_nts in a_-dl_vo_rce Cas_e_', S

un-fortunately, would take the' wrong side in a custo‘dy'hattle.'

- And let’s say thcy re paternal grandparents the mother ends up i

taking custody, winning custody and she would shut off then e
the rlghts of visitation that the, you know paternal
grandparents would have. And there was a lot of clamor over

the vears, you know, from Magistrates and so on to issue
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parental rights or visitation rights to gran'dpa'rents. And these
were always denied and denial was upheld by the Court of

Appeals because they sald only the Legrslature through due

- process can come in. and determlne When to weaken a parent s

' ._-rlghts or grandparental rlghts to some other thlrd party or

stranger. So, we did have a statute come in to_ say -

grandparents under certain circumstances 'c'oul'd petition the )

_D1vorce Court and be granted some krnd of parental rrghts
.'But there is nothrng 1ln the Leg1slature whlch Would grant n
th1s 51tuat10n. a stranger so to speak .or a step parent. so to._'_'
_Speak to come in and and get custody of thls chlld absent a

' frndlng of unfltness And I th1nk that in Perales 1t S Stl” the :.
.:._..lavv in Oth and the case relled upon mostly by the other s1de i

s the_ Bonfreld case. Well even in that case whrch Went up to SRR

the Supreme Court, the Supreme Court sa1d that they 'co-uld not

grant shared parenting even though they consent the, the two

' partres consented to 1t because 1t wasn’t brought under the
proper statute s0 to speak I thrnk And then the Chlef Just1ce |

went on 1nv1cta to Justlfy sayrng that in certa1n c1rcumstances B

this might fly, but that was not really the holding in t_he ca_se. _
So the Bonfield case really does not apply here. "I think the-.
Perales case does. .I think the further thrng is that we have a
one fatherl,: one mother situation here who now have been
raising this child and I think there’s, looking from a practical

standpoint, it’s created a lot of confusion with the child as to
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who, who the parents are. Who’s the father? Who’s the

mother cause the other side is encouraging, I think, the

testimony encouraging the child to call her the mother and all
. kinds of interferenees eau's'e-conf'usion'. 'An:d un'fo'r'tuna_t'e_'ly,' N

' 'What happens in these klnd of cases When you have an ._:_3:.'

1nframorter visitation llke this, tlme goes on and then the other '

side kind of boot straps thern'selves and say, Well now I-’Ve been

: _seelng thls child for two years and it Would be dlsastrous to
the chlld to take me out of the 11fe Therefore I should have

you know, I should be able to stay 1n thrs ehrld $ llfe And

that’s Why I thrnk 1t S realIy necessary to have a qulck decrsron

'here one way or the other because it’s really the ch11d s '

' .1nterest -that WC' re -Iooklng after -and 1o creat'e .'to e1-1'm1na'te :t'he' i

confusmn in thls child’s rn1nd the longer 1t goes the worse 1t
is going to be for this child if, ultimately, you know they are

declared to be the two parents So but my pos1t1on is that it’s

the Leglslature has to make thrs de01s1on by passmg you know-_ R
' :the laW and 1f there s enough pressure on 1t sorne day they W111

address th1s klnd of an issue. But I don t thlnk 1t can be done RE

piece meal by this Maglstrate or that Maglstrate you know
around the State. But, I think that’s basrcally aI'l 1 -h_ave, Your:
Honor. . | | . B |
THE COURT: Thahk .you.
MR. TRANTER: Thank you.

THE COURT: Alright. Mr. Clark or Ms.
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Meeks, are you going to present the argument?

MR. lCLARK: Yes.

'THE COURT: Go ahead sir. |

MR CLARK Go ahead sir. Your.'Hon_ol.',' my _' |

_:-.'name is Chrlstopher Clark Tt sa pleasure to be here I_’r_n'j_ust"_-._ R

going to tackle your questron to Mr._Tranter rlght off the_ ba_t.. 3.

The second, you were referring to a second parent _ado'p"t_ion o

 whereby...

THE COURT Yes

MR CLARK that s not avarlable under L

QOhio law.

THE COURT Okay s1r

MR CLARK We re here today because e

.Mlchelle Hobbs is Lucy s mother She 'S Lucy s mama That s:‘- NETRRTE] RO

what Lucy calls her and that’s what Ms Mullen called Ms

Hobbs during the course of their relationship, L_ucy’s mama.

- She’s not a babysitter She’s not a nanny' She’-s 'n"ot a st'e_'p

parent. And she s certamly not a legal stranger to her

daughter. I have to start out w1th a, an argument a procedural-_' S

argument that, that I feel that we need to preserve for a_ppeal.

Rule 40 of the Juvenile Rules of, of procedure - And I think

I’ve got this right, Rulle 40D.3b.2. .DS, b2 states an objectron L

to a Magistrate’s decision shall be specific and state with
particularity all grounds for the objection.” Ms. Mullen’s

objection and you can look through the file consists of a single
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sentence “The Magistrate’s decision is in violation of statutory
and case law and is against the manifest weight of the

evidence ” Your Honor, we submit th'at that ,catch all '

';"obJectlon whlch one could qulte frankly frle in any case does

‘not satlsfy the spemfrclty requrred under Rule 40 and

therefore, Ms. Mullen’s objection should be denied_. But.I _ .

suspect you’re a lot more interested in the substance of what .

_ :happened at the tr1a1 rather than a procedural obJectron and r ll .
get. r1ght.'1nto it. Under Ohlo law 1f a brologlcal parent warves - ]

_her rlght to exclusrve custody 1n favor of Shared custody, then : : .

she is bound by that agreement That 1s what Bonfleld stands

| 'f - Now the other s1de has repeatedly and they dld thls 111
'_front of Judge Grady and drd it wrth the Maglstrate has sard

that we rely on Bonfreld Well Bonfreld re11es on Mesrto for o

that proposition, which in turn relies on Perales Rowe and

Clark and this is case law dating back to 1877. This 1s n_ot a

' -novel legal theory It’s one that5.s'been'ar0'un'd for'over' a ' '

_century Now all the legal arguments we ve heard today were

presented to, to the Maglstrate on a motron to d1smlss And he s
considered, we had briefing on that and we had oral argument

on that. He read the cases and looked at our 'pgetitio'n... -And

after reviewing the ap'plica'bl__e legal standards., _Bonf_i_eld -and_'all . L

of the other cases, Magistrate Kelley determined that Ms.
Hobbs had a viable claim so the motion to dismiss was denied

because she must be given the opportunity to prove her
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allegations. And he set forth what this trial was going to be

all about and he set it forth in very clear terms. He concluded

.that there was an issue of fact as to Wh_ether_ Ms. Mullen did, in

fact relinq'uish exclus'ive 'c'ustody in fav"or of' s.hared'cus’tody'; .

_And then 1n hlS post tr1al decrsmn he agarn says the 1ssue

' wh1ch the Court was forced to dec1de is Whether the evrdence

and testimony presented at _tr1a1_ demonstrates that_ Ms. _M.u_llen_-

_ _d_emons_trat_ed,-relin_qliished part.'ia_l 'care a_nd_' -_c.ust'o_dj.f'to'Ms.. |
‘Hobbs. So that?'s_-Why We"Went' to 't'_rlial.: '::F_actnal quest1on— had B e

‘there been'con_tractual relinqdishment -i'n'-'fa'\'f'0r .o'f-jo{nt'custo:d.y_j" o

with Ms. Hobbs ‘Now at tr1al we had a two day tr1a1 Ms -

s Hobbs did prove all of the facts as alleged 111 her pet1t1on And?; '-
."as you rev1ew the arguments today, l ask the Court to please

revrew_the record to see 1f_.what y'o_u_ re.be1ng told 'today. 1s, in o

fact, what the evidence proved and what the evidence said.
The Maglstrate correctly concluded that the totalrty of the

ev1dence when you looked at everythmg, the doouments the

.'-_partles conduct the observatrons of thlrd party Witnesses

'When you look at that altogether it proved that Ms. Mullen '

had and Mr. Liming had relinquished_their right to exclusive_
custody in favor of rshared custody with Ms. Hobbs. And I’rn
goi.ng.to walk you through some o..'f the, the highlights _O-f the
evidence. Andl I’m going to start with the documents. Ms.
Mullen signed a Will and Power of Attorney, two Powers of

Attorney actually, a medical Power of Attorney and a generable
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Durable Powers of Attorney that she, she signed after
consulting with an attorney who has specialty in protecting the

rlghts of, of two women who are decrdrng to have children o

-.together And he sa1d he testified that that S, that was hls :

.understanding as to why the two women were-comlng-to see

him. And in the Will and the two Powers of Attorney, she

51gned the document that said “I con51der Mlchelle Hobbs to be o

- my Clll_l_d s_co-parent___ln__every way.” .The _atto_rney, .Sco_tt_ _ i
E 'Knotts,_fwho__testifi_ed_-_also_'said that contrary to-__what Ms. L
Mullen said the Power of Attorney'was effective when it was - .

. signed- ‘And the Durable Power Of Attorney gave .and l'quot_e '

“Ms. Hobbs every power w1th respect to my chrld that I

..possess. ’ Not 1f Ms Mullen died or not if Ms Mullen became j o

incapacitated, but on the _d_ay_ that shje 51gned tha_t.'doc'um_e‘rit.

And, in fact, the testimony was that Ms. Hobbs carried t_hat '
document around in her glove_compartment..in her: car i-n' the

event that any one were to challenge her ability to make 2

' 'dec1s1o.ns for her daughter The Mag1strate I think addressed

the pornt about the fact that these documents were later

revoked. It’s not surprising that after the couple broke up, Ms

Mullen decided to revoke them But what the Maglstrate sa1d

s “It does not reduce the insight that th'ey give into the o
intent and agreement of the parties concerning the care and
raising of the child.” And that was the issue again that was the

subject of the trial. What was the parties’ intent? What was
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their agreement? And the Magistrate found that both the Will

and the Powers of Attorney were competent, credible evidence

of that agreement. They are not the agreement 1tself They are

ev1dence of the agreement Oppos1ng counsel also d1dn t tell
: 'you about the in v1tro fert1l1zatron process where Ms Hobbs

and Ms. Mullen Went to a fertllrty clrnlc together and told the o .

doctors there that they were planmng to have a chlld together.

And as a result the fert111ty Clll’llC requrred that Ms Hobbs

. .srgn the release forms 1ndloat1ng that she Was Ms Mullen 5 Z

"partner Agarn the Maglstrate sa1d the faets that that was”
‘done and that Ms Hobbs was lrsted as the partner and 51gned

_ -.the documents “demonstrates that Ms Hobbs Was play1ng a. "

_ much_.more ;actlve role 1n'_the -1n_'v_1tro_pro_c_e’ss_t_han_me__rely_tha_t

of a s.u.pp.ortive girlfrlend.” ‘And we also heard about 'th_e_ donor
recipient agreement, which Mr. Liming signed with Mr.
Mullen, with Ms. Mullen. And 1n that agreement, Mr. L1m1ng

agreed that he would have no parental rrghts and that he would.

' not seek Vlsrtatlon or eustody He was also of course

released of any ehrld support obl;gatrons And I’ ll I’ 11 read
again from the Magistrate’s dlscussmn of that piece_of
evldence. Ms. Mullen and Mr. Liming signed a donor reclpient
al_greement prior to l_,ucy’s birth in uuhlch he agreed that he
would have no parental rights whatso.ever. In the document, he
also agreed that he would not seek any visitation or custody

rights and would not be responsible for financially supporting
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the child. Ag'ain., this is a document ind-icative of Whlat these.
three parties agreed to concerning the care and raising of the
child that the two women were having together. But w'e-just”

didn’t just rely_upon.do'cu_me_ntar'y evidence. We presented -

B 'Witnesses from all aspec'ts -of theSe 'v'vo:m'an’s lives.'to"show"that :

they lived therr lives in complete harmony w1th the statements

made in the written documents. We heard from Kathy and o

| 'R.oclhelle;Na-rd.iello'_.. They re a couple Who are. very close |
) '_.:f.r.ien'ds. w'.ith Ms Mullen and Ms. Hobbs They saw that they
'_ .saw the couple almost weekly and Went on Vacatlon W1th them
.They testified that ‘Ms. Hobbs and Ms Mullen were equal co--
.parents for Lucy and that they presented themselves as a fam1ly...
| .-.w1th a. ch11d and two moms. The Maglstrate sa1d that Ms .

- Hobbs testimony about the agreement that she had w1th Ms

Mullen was “strongly supported” by the testrmony of the

Nardiellos. We also heard from Kenna Ann Ryder a prlest at

the Chrrst Church Cathedral She testrfled that the t‘W'o -Women'_--'__".-: B

: approached her about ]01n1ng her church and performlng a

baptrsm and that they presented themselves as co- parents of the: :
child. Cincinnati Councﬂwoman,.Leslre Ghiz, saw the__two
women interact with each other an.d their dadghter at 'va.r.ilous_
public events. She testified that the two wom_en had “a fluid
exchange of responsibilities in caring for Lucy.” And.she also
stated that the two women appeared to her to be equal co-

parents to the child. In reviewing this evidence, the Magistrate
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concluded that the testimony of the Nardicllos, Kenna Ryder

and Councilwoman Ghiz have provided credible, independent

testimony indicating that the two woman had an agreement to

. haVe and raise a child together. "So w'e -hiave the'doouments '

We have the testtmony from the thlrd party w1tnesses But all

of the partles got got an opportunlty to get on the stand and '. - '

testlfy too, Your Honor. And you he-ard testlmony frorn all

= three partles regardlng what ‘was the agreement concernlng thls : '
- 11tt1e 'g1r1 What was the agreement‘7 Was there an aigreement

- that the two women had agreed t.o .rear. a .C.hlld together as as S
B co- custodlans and 1t S probably not surprtsrng to you that he

- +heard dlfferent storle.s Ms Hobbs sald that there was an |

'agreement w1th her partner to have a chrld together and that 1t S

was never the 1ntent for Mr erlng to be the 'father Of
course, Mr. Liming said the opposite and so drd Ms. Mullen
And here’s what the Magistrate found after sitting in that Court

room and Iookrng at those w1tnesses and looking them 1n the

'-"eye and hearlng what they had to say: about What thelr

agreement was. He found Ms Hobbs testlmony on th1s 1ssue to :
be “very credible and believable.” _Her te_stimony was also
supported by numerous Emails and greeting cards that we put

into ev1dence that were exehanged between these two women in

which Ms. Mullen repeatedly and consistently referred to Ms

Hobbs as Lucy’s mother. Now with respect to what Ms. Mullen

and Mr. Liming had to say as to what the agreement was, he
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heard their version of the story And he concluded “it 1s. not
supported by their actions during the period leadlng up to and
immediately following Lucy’s b'irth."_’ Now Judge, I know that

vou 'h_ave the opportunity to look at this whole r'e'co_rd.an_d_

‘decide whether the decision th'at you .ha'v_e '-:before -y'o'd is

corrector not. But I would like to dlrect you to the Supreme

Court case Davis versus Fllcklnger 77 Oth State Th1rd 415

- and T thlnk 'the specrflc page c1te 1s 418. It s a 1997 chrld
":oustody dlspute And the case I don t want to mrsrepresent it.

It talks about the Appellate Standard of Rev1ew of a trlal Court

dec:lsron But it has some helpful thlngs to say about what a

trial Judge who is actually srttlng in the Court room has to do o

| "and 1t says “The tr1a1 Judge has the best opportunlty to V1ew e -

‘the demeanor attrtude and credrbllrty of each Wrtness

something that does not translate well on the wrl_tten page.”

And then the case gocs on to say and I’m quoting again -“Thi-s

is even more crucial-in a chlld custody case where there may be_f R

. much ev1dent in the partres demeanor and attltude that does not': SR R

translate well to the wrltten record.”- And I, I present that to
you, Your Honor, because I do think there is. some deference

that that is, that the Magistrate is entitled to for hav1ng had the

'opportunity to actually see the witnesses When they were

testifying. Now we’ve heard arguments that the, the, there’s
no such thing or you’re not allowed to have the theory of

partial relinquishment of custody. And, of course, I, 1 believe
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the Bonfield case addresses that point.. There was a .dis.éus.s.i(z)n,
though, today about this issue of unsuitability. And I W.ould., 1
would suggest to you, Your Honor, that w.hen' you find.tha.t_

there has been cont_ra_ctua.l' relinquishment _tha.t_',"_'in'.fac"t, i

satisfies the unsuitability prong. Unsuitability does not mean

the same thing as unfitness. And, in fact, :the_Péral_és __case...:

makes that point. The _unsuitability, which is__.p'e.r.haps.':'.an'

“unfortunate word is actually no statement about the parenting =~
~ abilities of the biological Iri_"ot_h_e'r_:. or father. It__..fi.s'_'__éf's':tate'"'m'éh't_'_'

about in certain circumstances whether or not there has been: -

contractual relinquishment. And, in fact,-'we"hav'e'prov;:n_ that

-'there was contractual relinqui_shment.' _Théf_e was also an

argument made it the Court below or in t:h'e.:Mag'i.s.tfate"-:s_;c_olu_r't".'__ o

room that a written contract was not presented to the Court, a -
written custody agreeme'nt. So, therefore, Ms. Hobbs is not
entitled to release, to relief. There’s a whole lin'_e of cases that

talks, that, that grants the .reli_nquish_méht of '_C_UStbd-y_ and p

““proceeds on that theory where there’s not a Wi"itten_'_agre_em'ent'_.__ T

! re.fe'r_you' to Mesi'to, .Whi(_}.h_. says that Whexi ybu are l_oo_k.i_ng for

a contractual agreement, you have to look at the parties

- conduct taken as a whole, not looking for a specific written

agreement. But I would also refer you to the Clark case,'t'h_e in
re: Gallon case, the Rowe case and the Reynolds case. All of
those involve situations where there’s not a written signed

binding contract regarding the custody of a child. There was
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also a suggestion by Ms. Meyer that somechow -Ith.i_s'is all
distinguishable from Bonfield because the two women, unlike 7
the women 1n Bonfreld are not now in agreement When they

come before _the 'Court And 1 thlnk the Maglstrate h1t the nall e

- on the h'e_ad When_he _addr_essed _th1s_-argu_rnent._ ' And _h_e:-'sald,

“the legal mother in Bonfield was seeking to re'lin'quish'partial

custody at the time she filed the pet1t10n for shared parentrng

~The legal mother in thls case sought to rellnqu1sh partlal

custody in the perlod 1mmed1ate1y before and after Lucy s
blrth ” "And then thls is the clincher he says the t1m1ng of the' o

rellnqulshment is not as _1rnportant as the_fact tha_t suc_h a

.re]in_quis_hnr_ent occurred. And_he did find_-ha_s_e'd o_n._'.a___.to.ta:lity_' |
-of the etriden(:e that suoh 'reli.nqu'ishhle'nt"hadI'o.o'curr'e'd'.'- Ms o

' Meyer suggests that grantlng Ms Hobbs custody would

somehow violate her client’s constltutlonal rights. Thls is

really an argument about the Supreme Court’s Tr'ox_el dec_1_s1on -

‘and they, the argument as to whether"Troxel' sto'od in the. .w'a'y .. e
: of the contractual rellnqulshment theory under Whlch we are .

| proceedlng was con51dered in Bonfleld and reJected by the

Supreme Court in Bonfield that sald that such part1a1

reIinquishment is fully constitutional. Mr lelng filed

obJectlons as well and unlike Ms. Mullen he actually spelled
out in his objections what his objections were. And his first
objection is he said the Magistrate was wrong when he found '

that Ms. Mullen had partially relinquished custody to Ms.




10

N

12

14
15

16

AT |

18

19
20

21

22

23

24

25

27
Hobbs. As I started my presentation', that’s the ultimate fact
question that went to the, the trial Court. And we submit that

the evidence overwhelmlngly proves that factual p01nt He

also argues. that the Maglstrate was wrong when he determrned o

_ _that Ms Mullen could not unllaterally termlnate the

relationship between Lucy_and_'M_s. Ho_bb_s Agaln Bonfleld

and all of the cases upon which it relies -provrdes Ms Hobbs

_ w1th adequate legal authorlty for her petltron for custody Ms o
- Tranter also mlsstated What the Maglstrate d1d when he talked o
to you about the Leglslature and and the fact that under Ohlo - e

law Ms. Hobbs is not entltled to parental --status --That is not o

_what the Magrstrate granted Ms Hobbs He granted her e R

"';custodral rlghts not parental status And then frnally, he

'suggests that the Maglstrate relied 011 drcta from Bonf1eld

Because what happened in Bonfield is the Supreme Court said

you can’t be a parent, but you can be a cuStod'i_a_n. Well that }

- wasn’t dicta because that’s what_resolved the case for the two :
~ women and, in fact, granted the n_on-bi_o_lo_g'ic_.al pare_nt the _llright_".'_':

- to go back to the trial Court and secure'_her:cu_stodi‘al tights. -

There was something said that there was testim_O_r_lYat_ the trial

that some how this was all confusing to Lucy. And there was

an insinuation that my' client has somehow fost_eréd that
confusion. Your Honor, I, I defy the other side to find
testimony in the record about the impact of Ms. Hobbs on that

child and that she has in some way been confusing that child.
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You won’t find it in the record. Now, in concluSion,- our
opponents have raised the specter of a scary, slippery slope.

They want you to believe that if you grant custodial rights to o

_Ms Hobbs that all klnds of thlrd partles are gorng to come L

1 marchlng 1nt0 your Court room and they re gomg to try to steal

chlldren away from their parents. And they sa1d _babysrtters

will be able to do it, nannies, coaches, aunts, uncles,

.- grandparents day care providers. They arel $0 committed to.

_ Z'rnaklng everyone scared about the sllppery slope they went on'__ oo

to local news to talk about it and they went on face book to

'talk about it. Well the argument about the sllppery slope and

the scary people who are gomg to steal chlldren 1gnores the P

fundamental dlfference between a relatlonshlp that Ms Hobbs |

has W1th her daughter. 'a__nd a relatlonshlp that 'se_rv1c.e -p-rov1ders'_ '

have with children. A school teach'er did not cut_.Lucy’s
umbilical cord. Ms. Hobbs d'i'd‘ --A-babys.i.tte-r di'd not 'have e

complete demsmn maklng authorlty wrth respect to Lucy,_Ms s

= _ Hobbs d1d A nanny drd not dec1de to have a baby Wlth Ms

“Mullen and act as her partner through an in v1tro fert111zat1on A

process and pregnancy; Ms. H_obbs did. _And_a 'coach.dl_dn t
cook for and care for Lucy and drive her to and.fro.m day care
every day; Ms. Hobbs did. IUnIike.the babysitte_r,._ the nan_ny, |
the coach or even Mr. Tranter’s step parent, Ms. H'obbs Was |
intimately involved in the decision to have a child and she was

present at every step of the process — throughout the in vitro
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process, the pregnancy, the birth and the care of that child

after it was born. And with Ms. Mullen’s_ complete

.encouragement and consent, she developed a very spec1al
bonded relatlonshrp Wlth Lucy, a mother/daughter relatronshlp

'Thrs farnrly held 1tse1f out as a famlly W1th a Chlld and two -

mothers. Bonfreld and the cases up_on Whrch_ 1t-re11e_s s_et__s'a B
much higher standard to secure custodial rights than that_

suggested by the scary, sllppery slope argument of our o

| opponents The standard is that a thrrd party much prove after e

a trial that a brologlcal parent agreed to share -eustody of_the =

child. That is someth1ng that a babys1tter nanny or coach Wlll

_not be able to prove It is, however somethlng that Ms Hobbs -

o "has already, in fact proved Thank you

THE COURT: Thank you Anythrng .ellse_. f.rom. .

any of the parties? N |
MS. MEYER Just brrefly, Your Honor.
THE COURT Okay

-MS. 'MEY_ER_ I Would ask thrs Court to please

go back and read the case 'law, the closmg'arguments,'all .-_of-the__

documents because I think that’.s. necessary to put forth a few
things. In terms of the Bonfield case, 'What Bonfield sard is
when two parties, a parent and a non-parent come _forvvar_d in
agreement and subrnit an agreed cnstody docllum.ent,. this Court
can accept it. This Court has even put into place various

regulations in order to comply with the law. They require that
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the document be in writing. They require that the parties come

in and be sworn. They require that the parties knowingly and

1ntellrgent1y state for thrs Court that they understand one 1s o |

-_'rellnqulshlng part1a1 custody, the other 1s acceptrng partlal

| custody None of those th1ngs happened 1n thrs case and 1t

wasn’t because the women did not know how to do 1t They
both testified that they understood that they knew about the '

Bonfleld case. They knew Terrre Bonfreld personally They _ |

3_both testlfled that Ms Hobbs had drafted a Jornt oustody
'agreement and Ms Mullen wouldn t 31gn 1t showrng that she'_ s
| did not agree to rellnqu1shed custody As far as Mr. Clark S
3 representatron that a party can have partial cus_tody -taken away_.___-_: ;

' .from thern there is .no case law in Ohre There.ls no statutory. o

| 'l'aw in Ohro _that allows.that.to oceur. And I would ask that |

this Court go back and in our brief, we outllned this in great

detail to show that that cannot occur even though that.’s' what

the Magistrate suggests The Magrstrate is suggestlng to. glve

'-Ms Hobbs rlghts as Mr Tranter po1nts out srmrlar to the

rlghts he percerved should be grven to a step parent It s not -
Magistrate Kelley’s job to change the Iaw Hrs JOb 1s to apply:
the current law. We would ask that th1s Court flnd that
Magistrate Kelley in changing the stand_ard, in going _again_s_t'._.
the statutory case law, find that Magistrate Kelley made a
decision against the manifest weight of the evidence. He made

a decision in violation of the current law and that this Court
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find that Ms. Hobbs petition must be denied until the law is
changed by the Legislature. Thank you, Your Honor.

THE COURT Anythrng else?

. MR TRANTER Agaln ]ust brrefly, _Your

"_-_'H.onor_.' '_It’s: aIWa_ys frustr_atlng sornetlmes t_o loogk at _the _other_

side of the coin because let’s say thatl these parties-haye '

broken up. Let’s say Ms Hobbs had gotten mad at, at the the

' '--mother here and had l_eft the 31tuat10n Okay And the mother

- then'says'we'll you ean’t do that You know you say you ‘re the"_

mother. I'm gomg to come to Juvenrle Court and I m gomg to

sue you for child support. It would be almost a laughable .

. matter in Dlvorce Court for a step parent Who assumes the s

o respon81b111ty of supportlng somebody eise s Chlld when they

go through a dlvorce for the natural mother then to sue the step_

parent and say, well you owe me child support for this chrld

that’s not yours. And I think that if a decision finds on th‘e

one hand that this person eould be declared the mother of this =

o 'jchlld and have custodlal rlghts then yea the sl1ppery slope is = |

open for the other s1de of the coin is that in every one of these_ o

situations then, isn’t their a responsrb111ty of chrld support?
Can’t that parent then come in and sue the step parent, s.ue‘. the,
the, non-biological parent and say oh_ay, yvell you owe me ehiid
support. And that’s what, what this Court is g.oing to face.
And I think that Ms. Hobbs is delusional in keeping referring

to herself as the mother of this child. No matter what papers
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are filed, you can’t make bl.a-ck and v.vh.i.te arrd white ahd hlack.
And there’s no way Ms. Hobbs is the mother ot' this chiid.

There’s one mother and there’s one father anct they:’r_e sitting to. '

my left and not to my rlght Thank’.you._. Ll : | |

| THE COURT: ‘Thank you. AnythmgelseMr

Clark. | T 5

MR. CLARK: Briefly.

'THE COURT: Okay. |

MSCLARK Your Honol—,qmtefrankly,Mr '

Liming.'sig.n.ed .a'.docu.._rhent Whe_re he ack.ho.v_trl'ed.gec.i _that he |

wasn’t a father so, I, I question as to who, who is delusional _

~in these proceedlngs to use Mr Tranter s term But to p1ck up S

' on Ms Meyer s pomt about Bonfleld Bonfleld re11ed on a

long line of cases. There S nothlng in Bonfleld that says that
you have to have a written agreement that you come to Court

that gets blessed by the Courtw in order for you_have_ a shared

_ custody agreement I also th1nk you re, you re qulte lucklly to o

' f._see perhaps a case where 1r1 fact exactly What happens Where :" '

where there has been a contractual rellnqulshment and the two
the two mothers are sharing c.ustody.of a chlld and rars_lng .1_t _
together and then the, the non-hiological-m-other woald :
presumably be bound by that contract, as W_ell.."This is. nota. . o
novel leg.al theory. The Bonfield case. was deci.ded in 2002.
There are Courts all over this State that are facing very similar

fact patterns to this and they’re universally finding that the,




10
1!

12

14
15
16

17

18

10
20
21
| 22
23
24

25

13

~attorneys. Okay.

.33
the biolo, the non-biological parent has the ability to ascertain
a contractual relinquishment theory. And I refer the Court to

supplemental authority that we filed, I think it was in January,

- where you Will see one such case.

THE COURT Thank you A'Iright I L

certainly Wlll need to look over all those cases that were crted._-' '
to me today, look over thls Maglstrate s demsron much closer
' than I already have to look over thls entrre record here and

" 'r_ead these transcrl_pts And then I Il 1ssue a deCISIOIl That

should come out in. about 30 to 45 days —I need-a C.ourt date' .' e

CASE MANAGER: Okay March 26“‘ 9'

THE COURT Now that s the day 1 1ntend to__ o

) -_[_ha\./_e.t_hat out. I could get 1t done before that not lrkely I i S

might take me a little bit longer 1fI run 1nto-.d1ff1culty. - -_So,
I’11 stay in touch with you about that, but March 26" is the day

that you might expect me to issue a ruling. I will send it to the

M. MEYER Thank you, Your Honor |
MR. CLARK Thank you.

THE COURT: Thank you very much. There

“will be an entry today that just reflects the continued date. .

" You can wait for it or I’l1 mail that to you too. o

MS. MEYER: Thank you, Your Honor.
THE COURT: Alright.

CD ENDS
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OFFICIAL COURT REPORTER’S CERTIFICATE

. I Peggy A. Hedrrck an Offlc1a1 Court Reporter for ‘.:

the Hamxlton County Juvenile Court, duly appornted by the
Court to transcribe proceedings before the .Court do hereby _.

eertrfy that the foregorng is a complete transcrlpt as prov1ded o

| "to me in the form of a CD of the recorded proceedrngs at whlch'

th1s reporter_ was not present. Th_1_s transcrlpt of proceedlngs_

was prepared by me and is ac'curate_to_the_b'eét .of_ my ability.

I certrfy that the foregomg pages constltute a S

transcrlpt of the within hearmg

IN WITNESS WHEREOF I have hereunto set my hand_ . |

at Cincinna_tl Ohro on thls 10th day of May, 2009

Pegod % A% Hedrlck

Official Court Reporter
Hamilton County Juvenile Court




