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L PETITIONER MICHELE HOBBS’ POST TRIAL REPLY MEMORANDUW _x} =
- IN SUPPORT OF HER VERITF IED PETITION F OR SHARED CUSTODY '

| Pet1t1oner Mrchele Hobbs ("Ms. Hobbs”) through her under51gned counsel hereby
. subrnlts thls reply memorandum 1n further support of her Ver1ﬁed Pet1t10n For Shared Custody Lo
and n response to the wr1tten “Closmg Argument” subnntted by Kelly Mullen (“Ms Mullen”)
o ._ INTRODUCTION |
In her Olosing Argument Ms. Mullen offers little to refute the basic facts underlying Ms.
Hobbs claim — namely, that Ms. Mullen and Ms Hobbs dec1ded to have a child together that
' .Ms Hobbs was Ms Mullen $ partner throughout the in vitro fertlhzatwn process pregnancy and '
: .'bil'lih that Ms Hobbs and Ms. MuIlen shared parentlng responszblhtles that the couple held_ '_ |
: thernselves out to thelr families, frlends church and communrty as a famrly Wlth two mothers'
etnd, that V\rith Ms. Mullen’s consent end encouragement, Ms. Hobbs developed a bonded,
mother-daughter relation'ship with Lucy. . |
Instead, 'in. her Clost'ng Argument, Ms. Mullen relies on illogical reasoning and abrogated

case law to make legal arguments that have been rejected both by the Ohio Supreme Court in the

! Scott Liming, who also filed a petition for custody of the minor child, did not submit a post-trial brief in
‘accordance with this Court’s briefing schedule.



Bonfield case and by this Court when it denied Ms. Mullen’s motion to dismiss. Because Ms.
Mullen’s legal arguments are still incorrect and because Ms. Hobbs proved the allegations in her
- Petition For Cl_rstody, Ms Hobbs should be avvar_ded shared custody of Lucy.

LT | ARGUMENT
L MS. HOBBS’-PETITION IS BASED ON LONG—STAN])ING, CONTROLLING

PRECEDENT RECOGNIZING THAT PARENTS ARE CONTRACTUALLY
BOUND BY THEIR AGREEMENTS TO RELINQUISH THEIR RIGHT TO

EXCLUSIVE CUSTODY.

| Ms. Hobbs Petltion For Custody 18 prern1sed on the fact that she and Ms Muilen brought
.Lucy 1nto the world with the shared understandmg and agreement that they would parent her
together and that they did so untll the couple’s relatlonshlp ended and Ms. Mullen attempted
umlaterally to sever the mother—daughter relationship between Ms. Hobbs and Lucy. The
evrdence presented at trial regardlng the couple s actions overwhelmlngly proves that the couple
- ha.d an agreement to have and rear a chlld together and as a result Ms Mullen voluntanly
rehnquished her otherwise exclusive custodial rights in favor of shared cus_tody w1th Ms. Hobbs.
The evidence also proved that Ms. Hobbs has a loving, maternal relationship with Lucy and that
it would be in Lucy’s best interest for this Court to enter an order protecting that relationship.

Ms Hobbs Petition For Custody is Weﬂ grounded in Oth law. As this Court already E

- --concluded in its rulmg on Ms. Mulien s motion to dismiss, Ms. Hobbs Petition For Custody

properly invokes the court’s jurisdiction “to determine the custody of any child not a ward of
another court of this state,” R.C. 2151.23(A)(2); see also Bonfield, 97 Ohio St.3d 387, 394,
2002-Ohio-6660, 780 N.E.2d 241 (“[i]t is well settled under Ohio m} that a juvenile court may |

adjudicate custodial claims brought by the persons considered nonparents at law”). Bonfield

2 Contrary to Ms. Mullen’s claim that Ms. Hobbs was involved in Lucy’s life for only a year and 2 half, Lucy lived
in the home Ms. Mullen shared with Ms. Hobbs for two years and three months, from her birth in July 2005 until
October 2007, when Ms. Mullen unilaterally decided to move out of the couple’s home with Lucy. After being
denied access to her daughter for several months, Ms. Hobbs has had weekly visitation with Lucy since May 2008.
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involved a lesbian couple’s request for court entry of a statutory shared parenting agreement or,
alternatively, shared custodial rights. Similar to Ms. Hobbs and Ms. Mullen, the couple in
' Bonﬁeld planned for and was rear_ing" children together. Whil.e. the yvornen jointly oared for and

| -supported. their:child_ren, .\yho”vie.wed them both as eoual parents, only the hiological rnother had
a lelgally recognized relationship with the ohildren. Bonfield, 9'l’ Ohio St.3d at 389, Seeking
legal recognition of their children’s relationship with both of them, which was in the children’s

' -best 1nterests the women petitioned the courts for entry of an appropnate order recognizing their

: equal status Vis-3-vis the ehlldren Through that agreement the blologlcal mother sought ‘o . |

relmqmsh her rlght to sole eustody of the children m favor of shared custod1al rrghts W1th [her . 3

" partner ]” Id at 395. Although the Ohlo Suprerne Court ultimately ruled that statutory parentmg N 7. '

_ agreernents ‘were not an available remedy, the Court found that entry_ of__a shared custoaﬁ» C

'_ agreement was appropnate Id at 395-96 relymg ona long hne of cases

In S0 rullng, the Oth Supreme Court conﬁrrned that legal parents rnay rehnqursh. P

otherwise exclusive custodial rights in favor of shared custody in the best interests of their
children and confirmed that Ohio courts must enter and enforce such agreements “subject only to
‘a Judlcral determination that the custodlan is a proper person to assume the care, tramlng, and g

'education of the. child » Id crting Masm‘o v, Maszrfo (1986) 22 Ohio - St 3d 63 65 66 488 -
'N.E..2d 857 (per curlam). Bonf eld held that established OhiO standards regardlng .
relinquishment of child custody rrghts apply equally to lesbian and gay parents and their
children. It also'eonﬁrmed court jurisdiction to resolve disputed eustody claims and the stan'dard.
for. doing so Where, as here, custody is disputed between a parent and nonparent at la.w..

Bonfield, 97 Ohio St.3d at 394 citing In re Perales (1977), 52 Ohio St.2d 89, 6 0.0.3d 293, 369

N.E.2d 1047.



The Bonfield decision is consistent with the long line of cases that have held that parents
could grant custody rights to people who were not legal parents, and that agreements to do so are
'enforceable. See Clark v. J'B.ayer (1877), 32 Ohio St. 299, 310, _1877 WL 120 (1877) (holding

-that a father’s agreement to bestow. custody rights on the children’s_'.gr_andfather yvas_ .a yalid
contract and that the father could not later unilaterally sever the chlldren’s relatio.nship with_ their
grandfather); Rowe v. Rowe (1950), 44 0.0. 224, 97 N.E.2d 223 (holding that parent’s
agreement to share custody Wlﬂ'l grandparents was enforceable) Inre Perales 52 Ohio St.2d at

97 (cmng Clark for the proposrtton that non~parents may be awarded custody when parents have _

' __'contractually relinquished it); Masztto 22 Ohlo St 3d at 66 (holdmg that by entermg mnto an

agreement that grandparents Would have custody, the father forfeited his otherwrse excluswe

-right to custody of hIS daughter even though he contlnued to prov1de support) Invre Hoclcstock

o 98 Ohio St 3d 238 243 2002 Ohio- 7208 781 N E. 2d 971 (notrng that parents can contractually

forfelt thelr excluswe cust0d1al rights).
Consistent with this body of law, Ms. Hobbs alleged in her Petition and proved at trial
that Ms. Mullen, by her words and conduct, contractually relinquished exclusive custody in fa_vor
- of shared custody Wlth Ms. 'Hobbs.. Ms. Hohbs__also proved that she is a p'roper nerson to assume
' _.'.th:e __care,_training; and-educatio_n': of L.u.c__:y_'.a.n_d' that it .Woul_d not be in Lucyl’_s- hest interest to —Seyer
- the mother-.daughter._ relationship between Ms .Hobbs. and Lucy. As a result, under established
Ohio laW protecting children and their relationships with individuals who have acted as their

parents or other unusually significant custodians, Ms. Hobbs should be granted shared custody of

her daughter Lucy.



A. Partial Relinquishment of Custody By A Biological Parent In Favor Of
Shared Custody Has Been Recognized By The Ohio Supreme Court.

In her Closmg Argument Ms Mullen 1ncorrectly 1ns1sts that partlal rehnqulshment of o
custody is not a doctnne supported by any Ohlo statutory or case law and that Ms. Hobbs has |
falled to 01te any law or precedent in support of her posmon ThlS argument 1grlores the cent:ral |
holdmg in Bonfield. In Bonﬁeld,__the Qhro Supreme Court faced this exact questlon_— whether a |
'biological mother can relinquish exclusive custody in favor of shared custody with her lesbian
- -part.ner The Court answered in the afﬁrmatlve conﬁrmmg that a parent may elect to remaln

§ 1nvolved ina ch1ld’s hfe asa co- custodlan by rehnqulshmg excluswe custody in favor of shared

'. custody and that thls rellnqulshment is b1nd1ng and enforceable on the parent Bonf eld 97 Ohlo '

St 3d at 395 crtmg Masztto 22 OhIO St 3d at 65 66 (father ] reten‘uon of custodlal nghts is not '

1ncons1stent W1th a ﬁndmg that he voiuntarﬂy rehnqulshed sole custody and enforcement of hls

- : 'agreement to do so) In essence the Bonf‘ eld court reafﬁrmed the long standlng contractual

- rehnqurshment theory art1culated in numerous cases and applied that theory ina s1tuat10n where
'the brologrcal parent was rel1nqu1sh1ng exclusive custody in favor of shared custody Thus
_ contrary to Ms. Mullen s argument Ms. Hobbs has c1ted precedent in support of her posrt1on
:namely blndlng precedent ﬁ‘om the Oh10 Supreme Court e -

In contrast n her attempt to persuade this Court to reJect the Ohlo Suprenle Court’ s" o
ana_lysis n Bonﬁeld, Ms. Mul_len cites [n re: Jones, Mlam1 App._ No. 2000 CA 56, 2002 WL
- .940 1_95., an unpublis_hed, intermediate appellate court dec_ision that predates Bonﬁeld_and.whi_ch
was abrogated b_y Bonfield with respect to the very point for yvhich Ms. Mullen cites it. In fn re:
Jones, the Court of Appealsfor the Second District rejected a claim by:a non-parent that she
should be entitled to shared custody because her former partner had relinquished her right to

exclusive custody in favor of shared custody. In reaching this decision, the court stated “we



know of no Ohio law that allows for ‘relinquishment’ to occur in a situation where a parent
allows a non-parent to be a part of the child’s life whrle that parent stlll maintains care and
support ? In re: Jones 2002 WL 940195 at *5 Seven months later in December 2002 the
| .Ohlo Supreme Court embraced the not1on of partlal relmqmshrnent that was reJected by the
~ Jomes court and held that a blologlcal parent could, in fact rehnqursh exclusrve custody whlle
still maintaining care and support as a co- custod1an 01t1ng to cases dating back to the Nlneteenth
__Century Thus Ms Mullen’s rehance on Jones 1s mtsplaced because 1ts central holdmg was
_ 1ncorrect at the tlme it was dec1ded and plalnly reJ ected by the Ohlo Supreme Court in Bonf eld
Perhaps recognrzmg that the law does not support her argument Ms Mullen advances a

specious “shppery slope argument in an atternpt to persuade this Court to 1gnore the relevant

- .case. law and reject Ms Hobbs pet1t10n Ms Mullen argues that if courts were to accept Ms. . |

Hobbs legal theory, then any person who a531sts parents —&. g babys1tters namnes schooll
teachers and coaches — would have a v1able custody claim under a partlal rel1nqu15hment theory

This absurd argument 1gnores the fundamental differences between the relatlonshlps that these

- service provrders have with children and the relat1onsh1p that Ms. Hobbs has w1th her daughter =

Lucy A school teacher did not cut Lucy ] urnblhcal cord Ms Hobbs d1d A babys1tter did not

_"__‘lhave cornplete unfettered legal decrslon—makmg author1ty wrth respect to Lucy Ms Hobbs drd._ - o

: .A nanny did not Jomtly dec1de to have a baby w1th Ms Mullen and act as her partner through the
in vitro fertrllzatron process and pregnancy — Ms Hobbs de A coach did not cook for and care
for Lucy and drrve her to and frorn daycare every day — Ms Hobbs d1d Srmply put the legal
theory upon which Ms. Hobbs relies protects the relatronshlps chlldren have wuh people who
have acted as their custodians in a parent-like capacity. It has no application to babysitters,

nannies, school teachers and coaches and it demeans the child-centered interest at stake here.



B. A Written Contract Is Not A Necessary Prerequisite To Prove The Existence
Of An Agreement To Relinquish Custody.

Ms Muﬂen also 1neorrectly argues that Ms Hobbs cannot prevall unless she can produce N
.' a ertten 1rrevocab1e contract exphcltly grantlng her Iegal custody There is no requ1rement that h
--the “contractual rehnqurs_hment of custodial rlghts bel rnemoriahzed n a ertten agreement. |
Rather, a parent’s Voluntary relinquishment of custodial rights is simply a question of lfact for a
_trial court to determine based on the parent’s writings,. words. and conduct. Masitto, 22 Ohio

: St.3d at 65. While a written agreement is_ one form o.f e_vidence it is not necessary' and _courts o

have enforced parents voluntary rehnqurshments of custodlal nghts in the absence of any '_ o

ertlng Masitto, 22 Ohlo St 3d at 66 (cons1der1ng a father s conduct taken as a whole

: determmlng that he rehnqulshed custody) see also, Clark 32 Ohlo St. at 305 06 and 308_ o

_ (recogmzmg that parents may rehnqulsh custody “by act and Word” ”and ﬁndmg that an oral_ T

B -'..agreement and the partles correspondmg conduct proved parental rehnqulshment) Inre Galan
' Seneca App. No 13 02-44 2003- Ohlo 1298 (enforcing a parent’s contractuat rehnqulshment of
custody in favor of nonparents based on a phone conversation); Rowe, 44 0.0. 224 (language in
dlvorce decree was evidence of a pI‘IOI‘ enforceable agreement to rehnqulsh custody) Reynolds 12
:_.Goll 75 Oh10 St. 3d 121 1996 Ohlo 153 661 N E 2d 1008 (enforcmg nonparents custodlal
| .r1ghts over parent s 0_b_]€C1210n n the-absence of a _court order or other written mstrument). ) -
Ms- Mullen’s reliance on Masitto and Perales for the. proposition that contractual
relinquishment can only be proven by the existence of a written, .hi_nding- contract is misplaced.
In Masitto, the father’s agreement to relinquish custody was reflected in a divorce decree, but the
Court specifically stated that it was basing ifs decision on :the father’s conduct “taken as a
whole.” Masitto, 22 Ohio St.3d at 66. In Perales, although the Court’s recitation of the facts

indicates that the mother had signed a written agreernent purporting to give custody of her child



to a non-parent, the Court did not characterize the agreement as a binding contract. Nor did it

state that such a contract or wrilten agreement was necessary to prove confractual

relinquishment.. In light of the ceses that have found contractual relinquis.h_ment_ in the absence of
a binding, written contract; Ms. Mulien’s_'.argument that such a contrect is require_d is not well- -
founded.. | | |

As discussed below and in Ms. Hobbs’ opening post-trial memorandum,'Ms. Hobbs

proved through Ms. Mullen’s writings, words, and conduct _that Ms. Mullen contractually

'. relinqui'shed her exclusive right to custo.dj 'in feuor of shared custody. A'signed; '_Wr_itten: '
agreement to that effect is not requn'ed under Oth Iaw - B

C. The Contractual Relmqulshment Concept Is Apphcable Where There Is a
Dispute Between the Blologlcal Parent and the Non- Blologlcal Custodian.

In prror pleadmgs Ms Mullen. has a:rgued that Bonf eld is mapplrcable because in -
'Bonf eld, there was 10 d1spute between the two Women Who were both seekmg a Jomt custody.
order from the Court. (Mullen Motion to Dismiss " 6, 10 and 14) This factual dlst_mctlon,
however, does not refute the core legal principle that was articulated in Bonfield and the other

cases dlscussed in Bonfi eld—wnamely, that a blologrcal parent who contractually rehnqulshes h1s

or her nght to exclusrve custody wrll under Ohio law be bound by that agreement Thus whﬂe__ o

B .it 18 true that there Was no chspute in Bonﬁeld, the Oh10 Supreme Court dec1ded that the _couple n
Bonfield could enter into a joint custody agreement because, under Ohio 1aw, the biologicel
mother could relinquish her right to custody and that she would be bound by that agreement. It
is the legal concept recognized in Bonfield, not the speciﬁc factual circumstanoes, that are
applicable to the matter currently before the court. Furthermore, the contractual relinquishment
concept discussed in Bonfield has been recognized, applied and enforced in numerous other cases

where there has been a dispute between the biological parent and the non-biological custodians.



See, e.g., Hockstock, Reynolds, Masitto and Perales. Thus any suggestion that Ms. Hobbs does
not have a right to custody because the parties are not now in agreement is simply legally
incorre'et The issue for this Court to deeide is not nvhether Mr._'Mullen 'now_ wants 10 relinquish
_ excluswe custody Rather it is Whether she already has | | | | :
.II. THE TOTALITY OF THE EVIDENCE NOT JUST MS. MULLEN S WILL AND

POWERS OF ATTORNEY, PROVES THAT MS. MULLEN AGREED TO
RELINQUISH EXCLUSIVE CUSTODY IN FAVOR OF SHARED CUSTODY.

.As detalled in her Post-Trlal Memorandum Ms ‘Hobbs presented overwhelmmg

. ev1dence that she and Ms. Mullen agreed to have a Clllld together and to ralse that chlld as equal B

: co-custod1ans ina two Mornmy” household To summarrze thls evrdence mcludes

_ '_ e  documents and test1mony regardmg Ms. Mullen S Wlll and powers of attorney in Wh1eh _
'she stated that Ms. Hobbs’ was Lucy’s “co-parent 1n every way” and granted Ms. Hobbs o
o every Power w1th respect to rny ohrld that I possess : . .

e 'docurnents and testlmony regardmg Ms Hobbs active partrclpatlon as Ms. Mullen 8 :
R _'partner in the in vitro fertlhzahon process ‘the pregnancy and the bnth ' S

LI testnnony from numMerous Wrtnesses regardlng Ms. Hobbs actlng as an equal oo-parent to
Lucy;
e documents and testimony from numerous witnesses regarding how Ms. Mullen and Ms.

Hobbs told Lucy, their families, their friends, their church, their commumty and each
: other that they were a famrly Wlth two mothers :

' Ignorlng most of thrs ev1dence Ms Mullen argues that beeause her w111 and powers of e

attorney ‘were revocable Ms Hobbs has failed to prove that she and Ms Mullen had an
'agreement regarding their child. Ms. Mullen misunderstands, however, the ev1dent1ary relevance
' of the will and powers of attorney. Ms. Hobbs is not arguing that these docum.ents were
irrevocable. 'Nor is she arguing that the doeuments are themselves the agreement between the
women. Rather, the documents are a powerful, credible part of the totality of evidence reflecting
the couple’s agreement. The documents indicate that, from the very beginning, Ms. Mullen
intended Ms. Hobbs to be an equal co-custodian to their daughter Lucy, acting as a “co-parent”

9



with equal responSibilities and decision-making authority. Indeed, attorney Scott Knox stated
that the documents he prepared for Ms. -Mullen were the type of documents that he drafts when a
.lesbran couple comes to h1m arld eXpresses an agreement to co- parent a ehlld (Knox at :71. )

. The 1ntent reﬂected in these documents 18 completely supported by the rest of the.
evidence presented at trlal, Wthh demonstrates that, after Lucy was born, the two Women acted
completely. in accord with their intent. They  shared parentmg responsibilities and h.eld'
themselves out as Lucy’s two mothers. In short, Ms. Hobbs, w1th Ms Mullen’s consent and
| encouragemenf, .' assume_d the role of Lucy s second mother. Thus it s the totahty of the
| evrdence, not j'ust:.t:he wills and powers. of attorney, that prov_e' the agreement t_hat t_he two women |
“ had regarding their child.’ - | |
In hght of the contemporaneous documentary ev1d.en.ce and testrmony ﬁom non .blased
| thlrd party Wltnesses provmg that the couple had an agreement to have and ralse a chlld together | | :
Ms. Mullen S testlmony that she never intended Ms Hobbs to be a co- custod1an 1s sunply not.
credible, In a desperate attempt to turn this Court’s attention away frorn this evidence, Ms.
Mullen highlights in her Closing Argument her own. testimony in which she claims that Mr.
; Knox told her that the documents he draﬂed for her gave Ms Hobbs 1o nghts to Lucy Thls__
test1mony, Wh1ch is madm1ss1ble hearsay, was ob_]ected to at trlal and strlcken by the Court (See -
Mullen at I1:109-10.) More importantly, Ms. Mullen s 1nadrnlss1b1e testimony was not supported |
by Mr. Knox, who testified th_at, although the documents he drafted were revocable, he could not

opine as to whether they might have a legal significance that survived their revocation. (Knox at

* Ms. Mullen attempts to dismiss the evidence regardmg Ms. Hobbs’ role in the child’s life by saying that it pertains
to a de facto parenting theory that is not available under Chio law. Here again, Ms. Mullen is mistaken. Ms. Hobbs
is not asserting that she is a de facto parent. Rather, her request for relief is based on the fact that Ms. Mullen
contractually relinquished her right to exclusive custody in favor of shared custody. The evidence pertaining to Ms.
Hobbs’ equal involvement in parenting Lucy is part of the totality of evidence proving the couple’s agreement

regarding custody.
10



1:56.) In short, at trial, Ms. Mullen was revealed as a woman who, now that she no longer cares
~ for Ms. Hobbs, wants to renege on the couple’s agreement and unravel Ms. Hobbs’ bonded

relatlonshrp w1th Lucy E ortunately for Lucy, Oh1o law does not perm1t a parent to encourage "

| 'and foster the development of a parent—hke custod1al relatronsh1p between a non—parent and a .

ch1ld and then umlaterally sever that relationship at his or her whim.

M. ENFORCING MS. MULLEN ’S VOLUNTARY RELINQUISHMENT OF. SOLE
CUSTODY IN FAVOR OF SHARED CUSTODY IS FULLY CONSTITUTIONAL

Ms Mullen also 1ncorrectly argues that 1t would somehow Vlolate the . S Const1tut1on S

| for thls Court to ﬁnd based on the ev1dence presented at tr1a1 that she Voluntarlly agreed to | .
relmqursh excluswe custody of Lucy n favor of shared custody W1th Ms. Hobbs Ms. Mullen
_ suggests that Ms Hobbs must produce ev1dence of a writlen waiver of custodlal r1ghts by Ms :
- '_3_.Mullen in order to prevarl Here agam Ms. Mullen s argument is based on a fundamental L
5 mrsunderst_andrng of the law. | e ey
| 'Ohio .courts. have'never required a written or Verbal wai\r:er of constitut"ional rights _pri'or to
enforcing a _parent’s contractual relinquishment of custody. To the contrary, Ohio courts .have
k_held on numerous occasions that once a parent has consented to and encouraged the formation of
B a s1gn1ﬁcant. p.arent—chrld. bond between a ch1ld and a .non—parent it is const1tut1onally _ E
'perrn1ss1b1e to enforce the parent s agreement to share custody mn the best interests of the chrld =
even over the parent’s objection and even in the absence of a wrrtten.custody agreement. |
Although legal parents _have a liberty interest in the care, custody and rearing of their
chlldren under the Due Process Clause of the United States Const1tut10n that 1nterest is far from
absolute See Troxel v. Granville (2000), 530 U.S. 57, 65- 66 120 S.Ct. 2054, 147 L.Ed.2d 49; |
Clark, 32 Ohio St. 299, syllabus par. 2 (“The father’s right is not, however, absolute under all

circumstances™); Harrold v. Collier, 107 Ohio St.3d 44, 2005-Ohio-5334, 836 N.E.2d 1165
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(although there is a presumption under Troxel that fit parents act in the best interest of their
children, this presumption is not irreﬁitable‘ nothing in Troxel suggesis that a parent’s wishes

- should be placed before a Chlld s best 1nterest and the state has a compellmg mterest m

e protectmg a chrld’s best mterest) In Bonf eld, the Oh1o Supreme Court consrdered the 1mpact of

the United States Supreme Court’s dec1sron in Troxel on parental custody agreements and
conﬁrmed that enforcement of parental agreements — specifically agreements to relmquish
~exclusive custody in favor of shared custody is fully constitutronal Bonf eld 97 Ohio St 3d at_
.. 395 96 crtlng Maszn‘o 22 Ol'llO St 3d at 65 see also In re Hocksrock 98 Ohio St 3d at 242 (1f a

court concludes that a parent has contractually rellnquished custody of a child the state may

Inﬁ'inge upon the fundamental parental liberty mterest in chlld custody) Rowe 44 O.0. at 225 -

-. (“a person may waive alI personal rights or prrvﬂeges to Wl’llCh he IS md1v1dually entltled
R Whether secured by contract conferred by statute or guaranteed by the Constrtution il
' ”)(citation omltted) Braggv Ha{f eld 152 Ohio App 3d l74 181 2003 Ohro 1441 787 N E.2d
44 (citing Troxel and Santosky v. Kramer ( 1982) 455 U S. 745 102 S Ct 1388, 71 L.Ed. 2d 599

and acknowledging parents’ “fundamental right to the custody and care of their children” and

" ) rev1ew1ng Perales and Masztto to conclude that enforcement of a father S agreed transfer of child o

_custody 1s constitutionally perm1ssrble) appeal not allowed 99 Ohro St. 3d 1468 2003 Ohio— | _'
3669, 791 N.E.2d 893. e |

As_ these cases make clear, Ohio courts have held that enforcement of a parent’s
contractu_al relinquishment is constitutional based solely on evidence that the parent agreed to |
cede e.xclusive custody.and consented to t_he development of an unusually signiﬁcant and bonded
relationship between the child and a non-parent. See, e.g., Bonfield, 97 Ohio St.3d at 395 (noting

that parents have a fundamental liberty interest in autonomy, that parents are bound by an

12



agreement to relinquish their sole right to custody, and that such agreements are “enforceable
sub_] ect only to a judicial determination that the custodian is a proper person to assume the care,
;trarmng and educatron of the chrld”) (emphasrs added) Recognlzmg and enforcrng parental _
= agreements respects parental autonomy because such agreements reﬂect a parent 8 determmatlon
that a relinquishment of exclusive custodial rights is in her children’s best interests and prevents
that parent from arbitrarily severing the critical second parent-child bond that developed through
_ the legal parent s encouragement and consent | |

Ohro courts are far from untque m enforcrng parental agreements to share custody when '
those agreements have caused the creation of a srgnrﬁcant bonded relat1onsh1p between a non-
parent and the ch1ld recogn121ng that th1s enforcement is cons1stent W1th constltutronal o

protectlon for parental autonomy and protectlon for the chlld’s mterest in retalnmg the emotlonal_

: ~and ﬁnancral support of both adults that the chﬂd understands are her parents _As the New.

| :_Jersey Supreme Court has held ina custody dlspute between a blologrcal mother and her same-.
sex former partner, when a parent has reh'nqulshed her “absolute ability to maintain a zone of
autonomous priyacy for herself and her child” by fostering a second parent’s relationship with
o her chlld the Constltutlon permrts court con51deratron of the manor chlld’ best mterest .m
| K _malntalnmg a .relattonshlp Wrth that second parent VC V. M J.B. (2000) 748 A2d 539 552
163N 200 cert denied MJB v. V.C. (2000), 531 U.S. 926 121 8.Ct. 302, 148 L Ed.2d 243. If
2 “parent wishes to maintain that zone of privacy she cannot invite a third party to function asa
parent {o her child and cannot cede over to that third party parental authority the exercise of

which may create a profound bond with the-child. "* Jd. The Ohio Supreme Court has approved

* In custody or visitation cases around the country, courts that have considered parental autonomy arguments have
recognized that it does not unduly infringe parental autonomy to protect a parent-child relationship that a legal
parent voluntarily chose to create and foster between another adult and her child. See, e.g., Inoue v. Inoue (2008),
185 P.3d 834, 118 Hawai'i 86, 2008 WL 257343, *15, Hunter v. Haunert (2007), _ SW3d__ , 101 Ark . App.
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the same balance between parental autonomy and children’s best interests for well over a
century. See, e.g.; Clark, 32 Ohio St. at 306.

| Here, the parental relatlonshlp between Ms Hobbs and Lucy was cons1stent W}.ﬂ‘l pre-
brrth planning and expectations, and has taken hold and grown deep]y with Ms. Mullen s full
consent and encouragement. This has great constitutional 51gn1ﬁcance. As the Ohio Supreme

Court stated in Clark:

After the affections of both child and [second] parent become engaged, and a state
of things has arisen which can not be altered without risking the happiness of the
child, and the father wants to reclalm it, the better opinion is that he is not in a
position to have the interference of a court in his favor. His parental rights must
yield to the feelings, interests and rights of other parties acquired with his consent.

. C’lark 32 Ohio St. at 306. Where, as here a legal parent has exercrsed her autonomy to foster a
__parental relatlonsh1p between her chlld and another adult she is presumed to act in the best_
'. 1nterests of her chlld However 1f she seeks to sever that parental relatronshlp umlaterally,_ |
: court 18 entitled to and should treat skeptically_ the legal parent’s _clairn that she is truly acting in
the child’s best interest, and should protect the child’s unus.ualiy significant relationship with
another adult. It is,.in summary, constitutt'onally appropriate to enforce Ms. Mullen’s voluntary
agreement_to_'rel_inquish sol__e. custody..in _fnnor of shared eustody and to allocate custodial rights

and respons’ibilities between the_parties in the best interests of Lucy.

93, 2007 WL 4415188, Middleton v. Johnson (2006), 633 S.E.2d 162, 169, 369 S.C. 585 (“The legal parent’s active
fostering of the psychological parent-child relationship is significant because the legal parent has control over
whether or not to invite anyone into the private sphere between parent and child,” and “when a legal parent invites a
third party into a child’s life, and that invitation alters a child’s life by essentially providing him with another parent,
the legal parent’s rights to unilaterally sever that relationship are necessarily reduced™); I re £.L.M.C. (Colo. App.
2004), 100 P.3d 546; Rubano v. DiCenzo (R.1. 2000), 759 A.2d 959, 976 {(when a legal parent, “by her conduct,”
allows another person to “assume an equal role as one of the child’s two parents,” she renders her own parental

_rights with respect to the minor child “less exclusive and less exclusory” than they otherwise would have been);
JAL v. E.P.H (1996}, 682 A.2d 1314, 453 Pa.Super. 78, 92-93 (“[the mother’s] rights as the biological parent do
not extend to erasing a relationship between her partner and her child which she voluntarily created and actively
fostered simply because after the parties’ separation she regretted having done so™).
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1IV. MS. MULLEN OFFERED NO COMPETENT, CREDIBLE EVIDENCE TO
DEMONSTRATE THAT IT WOULD NOT BE IN LUCY’S BEST INTEREST TO
PRESERVE THE MOTHER-DAUGHTER RELATIONSHIP BETWEEN MS

HOBBS AND LUCY.

. Ina _last. drtch effort to c_o'nrince th_i.s.C_ourt.to :allow h.'er to renege on her agreernent, Ms. | '
'Mﬁueﬁ mounts. a_scurrilous :attack on Ms Hobbs’ character by .arguing that there.haue been
“allegations” that Ms. Hobbs has a drinking problem and that she spent an inordinate amount of
time in bars “neglecting Lucy ”  According to Ms. Mullen because these allegatrons call Ms |
" Hobbs’ parentmg capablhtres nto quest1on it would not be .1n Lucy S best 1nterest for thrs Court _
to award shared custody to Ms. Hobbs | | .
Allegatlons of course, are not facts A review of the actual test1mony reveals that Ms
- _Mullen has fallen far short of proving that Ms. Hobbs has or had a “dnnkmg problem or that _
she spent tlme soc1alrzmg when she should have been carlng for Lucy L | | 3
W1th respect to Ms Hobbs alleged drmkmg problem Ms Mullen test1ﬁed about one. |
.1ncrdent in which she beheved that Ms. Hobbs was drunk Ms. Hobbs testrﬁed that she was 1ot
(Hobbs at I1:265- 66) The couple’s close friend, Kathy Nardlello test1ﬁed that both women

drank in social situations but that she never observed either woman get out of hand or act

_1nappropr1ately (K Nardrello at I:137. ) She also test1ﬁed that durrng the course of the couple s' _. _

.relatronsh1p, Ms Mullen never expressed any concern that Ms Hobbs was a drunk '_(K.
Nardiello at I'1 15.) In llght of the seriousness of Ms. Mullen’s allegatlon, one m1ght expect that
Ms. Mullen would have presented a para_de of witnesses testifyi_ng_about Ms. Hobbs’ alleged
~ drunkenness or evidence of a DUI charge or other negati_ve consequence associated with
someone who has a drinking problem. Ms. Mullen presented no testimony llke this. In fact, Ms.
Mullen did not even raise the drinking issue when this Court was considering Ms. Hobbs’

request for interim visitation. One would assume that if she was so concerned about Ms. Hobbs’
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drinking, she would have alerted the Court of this concern when it was considering awarding
visitation to Ms. Hobbs. In short, the absence of evidence of Ms. Hobbs’ “drinking problem”
speaks yolunle_s — s_he doesn’t have adrinldng p_roblem. :

- The evidence.that Ms. Hobbsl'_spént time socializlng when sbe .should have __been.caring
for Lucy is similarly lacking. Ms. Mullen testified that Ms. Hobbs spent 4-5 tirnes per week out

socializing, while she stayed at-home caring for Lucy.” In contrast, Ms. Hobbs testified that the

two women would trade off parenting responsibilities 0. that they could each maintain their ~

social l1ves For example Ms. Hobbs stated that she Would stay at home and care for Lucy while
M. Mullen. went to football games Worked out at the gym and drank beers W1th her frlends N
.Whlle they watched the television show Surwvor (Hobbs at I: 305 07.) Ms. Hobbs testunony 1sl
entrrely consistent with the testlmony of several non—blased thn'd party w1tnesses who testlﬁed
| that they observed Ms Hobbs and Ms Mullen sharmg and tradmg off parentmg respons1b1l1t1es
(See Troendle at l:17l-74; K_._ Nardrello at l:92; R. Nardt_ello at_I:219 and GhlZ at I':197.) ‘No
witness testified that there was ever a time when Ms. Hobbs neglected Lucy because she was
'socializing | |
- Ms. Mullen has fallen far short of provmg any facts to suggest that it would not be in |
) Lucy $ best mterest for this Court to preserve and protect Lucy s relatlonshlp Wrth Ms Hobbs |
.whom Lucy has known since the day she was born as her mother. Indeed Ms. Mullen s current
accusation that Ms. Hobbs is not a good parent is belied by the fact that, as late as January 2007,

six months before the couple broke up, Ms Mullen was attempting to have a second child with

5 Ms. Mullen attempts to buttress this statement with inadmissible hearsay testimony from other witnesses. For
example, Karen Regan claimed that she “knew” Ms. Hobbs was a regular at Milton’s, a local bar, but admitted that
she wasn’t there. (Regan at I1:194.)(*More times than not we didn’t go, but I do know that she regularly was at
Milton’s.™); see also Liming at 11:141-42 (Q: “What were her habits as far as drinking and socializing and going
out? A:*“Well, I mean, they’ve been again brought up numerous times.”). This testimony is not only lacking an
appropriate foundation, but, more importantly, it does not even prove Ms, Mullen’s point. Neither Ms. Regan nor
Mr. Liming identified a single incident when Ms. Hobbs neglecied Lucy because she was “socializing.”

16



Ms. Hobbs. (Hobbs at 1:261.) Ms. Mullen’s allegations of a drinking problem and excessive
_ socializing are like her claim that she never agreed that Ms. Hobbs would be Lucy’s mother —a
rewrltmg of h1story fueled by the fact that she snnply no 1onger cares for Ms Hobbs Ohro law
- however places Lucy ] best lnterest over the changmg whlms of Ms Mullen s affect1ons As a: :
result Ms. Hobbs should be awarded shared custody of Lucy

-CONCLUSION

- In the conclusmn of her Closmg Argument Ms Mullen 1nsmuates that Ms Hobbs 18
: askmg th1s Comt for some sort of spec1al treatment because she is a woman. Nothmg could be o
'_ further from the truth The Ohio law upon whlch Ms. Hobbs rehes does not prov1de spec1a1 o

| _ rlghts to women or to gay men and lesblans Rather it protects ch1ldren - chrldren who, have s

' speCIal bonded relatlonshlps Wlth adults Who are not thelr blo]ogrcal parents but who have acted -

: 'as their parents Slmply put Ms Hobbs is. not entltled to shared custody because she 158 woman_;': =

- or because she was 1nvolved ina same-sex relanonshlp Wlth Ms Mullen Ms Hobbs is entltled o

to shared custody because she and Ms. Mullen agreed together to bring a child into the world and-
“to raise that child together as equal co-custodians. Ms. Mullen agreed to and fostered Ms.
- ~ Hobbs’ relati_onship _“dth'Lucy_and,_under_. Ohio law, .she._can_not now u_nilate_rall_y decide to rip

Lucy av:vay from the woman 'sh_le has .al_tways k_no_wn'as ‘__‘M'(').mﬁla_” '
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Respectfully submitted,

MICHELE HOBBS

By One of Her Aﬁomeys

- Lisa T. Meeks (0062074)
. Newman & Meeks Co L.P. A
215 Bast 9" Street
- Suite 650 -
- Cmcmnati OH 45202
_ i513 639-7000 '

Chnstopher R. Clark (adnntted pro hac vzce)

Lambda Iegal Defense and Educatlon Fund Ine. _ o

11 East Adams

‘. Suite 1008 -

Chicago, IL "60'6'03' L
312-663-4413

Attorneys For Petitioner Michele Hobbs |
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CERTIFICATE OF SERVICE

A copy of Petitioner Michele Hobbs’ Post-Trial Reply Memorandum in Support of Her
Verified Petition for Shared Custody was served on the following individuals by email and
regular U S. Marl postage pre-paid, this 12 day of November 2008 o =

‘Karen P. Meyer Esq
Lutz Cornetet Meyer & Rush Co., LPA
123 Boggs Lane
Cincinnati, OH 45246
kmeyer@lemrlaw.com

Attome}r for Kelly Mullen o

_. * Terry M. Tranter Esq
830 Main Street Suite 806

Cincinnati, OH 45202
- terrymtranter@yahoo.com

. Attorney for_Scott_ Liming

futly submitted, .-

Lisa T. Meeks (0062074)
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