" JUVENILE COURT
HAMILTON COUNTY, OHIO

INRE: LUCY MULLEN | §  F07-2803
| ©§  ENTRY REJECTING THE

: Thts cause came to be heard upon ‘the objectrons of the mother through counsel and
- upon the ‘objections of the alleged father, through counsel, to the Magistrate's Decision dated
‘. 12-22-2008. The hearings before the Magistratc were recorded, transcribed, and reviewed along
- wrth the case ﬁle The documentary evrdence presented at the trral was revrewed '

."Attomey Karen Meyer represents the mother Kelly Mullen ST o

e -Attorneys Lisa Meeks and Christopher Clark, represent the petrtloner the mother s .' o G
- former relationship partner, Michele Hobbs. ' © - - Ll

o 'Attorney Terry Tranter represents the alleged father Scott L1rn1ng

: The chtld under consrderatton is Lucy Mullen, DOB 7 25 20()5 now 3‘/2 years old

o The mother a.nd the petrtroner were involved in a long term, same sex commltted
e relattonshlp that included living together and building a house ‘together. In 2003 the mother and

the petitioner decided to have a child. The mother was to bear the child Wwith the emotional and - B

R MAG-ISTR_ATE’S DECI_SI(_)_N -

- :financial support of the petrtroner The mother asked a frienid of the petrtroner Scott Liming, to- - - o

B provide the sperm ‘hecessary to conceive the child. Mr Lunlng agreed to donate his sperim. The )

~mother and Mr. Liming signed a donor—rectprent agreement that Mr Llrntng would have no - :

- parental rtghts or respon51b111tres

: The mother became pregnant I'he petltroner was an active partrc1pant in preparrng for the' B
. child's birth mcludmg accompanying the mother for doctor visits and Lamaze classes paylng
. medical bills and belng present at the actual buth :

L For approxrmately two years after the birth the mother and the petlttoner _]omtly cared for .: ST
- the Chlld Though the partners' relationship was beginning to deteriorate, they lived together asa -

. family, each provrdmg for the child’s well being. The alleged father also became involved with - |

o ._'the child. In 2007 the mother and thé petitioner ‘severed their relationship and separated The_-' .
- mother left. the house and took the child with he'r She then refused to allow the petrtroner to have A

E any contact wrth the chrld

: On 12—20—2007 the petttmner ﬂled a complamt for shared custody of the chrld She ..
requested that the court recogmze her as a co- custodlan and allocate her shared custody rrghts B

o On 1-30- 20()8 Mr. Liming filed a cornplamt requestmg sole custody and also a petltlon -
' requestmg Jomt/shared custody wrth the mother. o




On 4-23-2008 the petitioner, Ms. Hobbs, was awarded interim visitation with the child
~pending the final determmauon of the custody httgation Tlus 1nter1rn v1s1tat10n is sull ocournng
at t}ns txme ' : . . S . P

: 3 On 7-28 2008 and 7—29 2008 the Maglstrate held ev1dent1ary hearmgs con51dermg the -
o :.complamt and ‘petitions. The Magistrate entered a Decision on  12- 22-2008 granting the L
. petitioner's motion for shared custody of the child. It is to this Magistrate's Decision, partlcularly' o
- the gra.nt of shared custody to the petltloner that the mother and the alleged father now object

B The alleged fathers oomplamt and petltlon for custody were not addressed by the
-Magistrate, apparently so that the alleged father and the mother could enter into a private
- :agreement. It does not appear that the objections filed by either the alleged father or the mother - -

‘concern this treatment of the alleged father's complamt and petition. But it is necessary for this
“ Court to examine and rule upon the Maglstrates Dec1snon regardmg the father s comp]amt and =

i 'petmon in order to fully demde the issues presented

Ohlo custody law is founded upon the best mterests of a chlld but rlghts of competmg'

: :'parties are determined by the parties' relationship to the child, Parents stand upon an equality in . o

8 determining those rights.' But a non parent must y161d to the paramount right of a parent,’and can -

only invade the constitutional protection of parent Jchild custody upon a showmg of parental

- - gbandonment, contractual relmqmshment of custody, total 1nab1l1ty to prov1de care or Support or
_ that the parents are othervnse unsultable - el

ERER R Where relat1onsh1ps are comphcated as in the 1nstant case the legal relatlonshlp to the"'._-_
- child must be estabhshed first for each party : : : o

! ORC 3109.03. Equal parental rights of fathcr and mother.
" "ORC3111L01(B).; ORC 3109.042; 3109.04 (B) .. ] : ) :
2 In Re Colvin, 2008 Ohio 3927, Ohto Appellale Court, 5”‘ Dlstnct Guemsey County, !rr Re Stose 208 Ohlo 5457, Ohlo

: Appellatc Court, 9“‘ District, Stark County e S R

2 Inre Perales, 52 0s 2"d 89 ( 977), Barry vs Ro[ﬁe 2008 Oh io 3131 Ohl() Appellate Court 8"' Dlstnct. Cuyahoga County,
.see also constitutional sanctity of | paren&s meel Vs Granw[le, 530 Us 57 (2000) Mrclzael Hv Gera!d D 49I US 110 {1989)
.S'amosky v. Kramer, 455 US 745 (I982) = ) _ i ) ) _

3 ORC 3111 01 Definition and extent of parent and child relanonshlp : R
. (A) As used in sections 3111.01 to 3111.85 of the Revised Code, "parent and child relatlonshxp" means the Iegal rclauonshlp
' Lhat exists between a child and the child's natural or adoptive parents and upon which those sections and any other pravision of
‘the Revised Code confer or impose rights, privileges, dutics, and obligations. ’I‘he parent and c}nld relatlonshlp mcl_udcs the. -
mother and child relationship and the father and child relationship. ' ' o
. (B) The parent and ch:!d relatwnshlp extends equally © aIl chx[dren and all parems regardless of the mantal status of the
parents. .
. See, In Re. JDM 204 Ohl() 5409, Chio Appellate Court !2"‘ Dlstnct Warren County (2004), Inre Adopnon of Reams _
: 52 Oth App. 34 52, 10% Dlstrlct, Franklm County, (1989) . _ :




Mother Kelly Mullen

. No one contests that Kelly Mullen is the b1ologlca1 and natural mother of the chxld and
" that she gave birth to the child. The various petitions, motions and briefs by the parties all refer . - -
“to her as the mother. Evidence showed that the child was physically attached to her at birth when

_the umbilical cord was cut.  In Ohio the natural mother relationship may be established by a

- showing that that she gave birth to the child.* Therefore the Magistrate correctly con31dered that

Kelly Mullen is the legal natural parent and mother of the chﬂd under Oh1o law.

At the time of birth, the mother was not married. In accordance w1th Chio Law, the ehrld '

| 'was in the legal custody of the mother at brrth by OpBratIDIl of law

Alleged F ather - Scott lemg

Although the alleged fathers custody pet1t1on was not addressed by the Mag1strate the

- determmat;on of his legal relationship to the child is important because a non parent petition for
y form of custody must respect both legal parents. If the alleged father is the legal father of the
chlld and did not permanently surrender his rights, then eonsrderatlon must be gwen to h1m when

L o allocatmg eust0d1al rlghts and responsrbrlmes e

In 2004 Mr. L1mmg agreed to supply sperm for the mother S0 that she could eoncewe a

. f'chﬂd The mother and Mr. Liming signed a donor—ree1p1ent agreement that Mr. lemg would o

“have no parental ri ights or responsrbﬂmes

The first consideration must be the statutes of Ohio regarding artificial insemination. The
donor-recipient agreement refers to the procedure contemplated by the parties as "alternative
insemination” and generally follows the Ohio statutes referencing parental rights from artificial

insemination. Those statutes specify that a donor for art1ﬁ01aI msennnahon is not to be

. 00n31dered the natural father of the Cl’llld

4 ORC 3110 02 (A) The parent and Chlld rehtlonshlp bctween a child and the chllds natura[ mother may be establlshed by
proof of her having given birth to the child —. o _
SeealsoORC311117 e . T

5 ORC 3109.042, An unmarried female who gives birth to a child is the sole residential parent and legat custodian of the child
until a court of competent jurisdiction issues an order designating another person as the residential parent and legal custodian. A
- court designating the residential parent and Iegal custodian of a child descrlbed in this section shall treat the mother and father as
. .standmg upon an equahty when making the des:gnatmn .

o ORC 3111.85 (B) If a woman is the sub_]ect of a non-spousal artn‘" cial insemination, the donor shafl not be treated in law or
regarded as the natural father of a child conceived as a result of the artificial insemination, and a child so conceived shall not be
wreated in law or regarded as the natural child of the donor. No action or proceeding under ----- the Revised Code shall affect
these consequences.




However this mother was apparently impregnated by ir vitro fertilization — not artificial
insemination. A strict reading of the Ohio statutory definition for artificial insemination does not
appear to include in vitro fertlltzatzon Though the Ohio statutes consider and define artificial
insemination and embryo. donation, %0hio has no statute considering in vitro fertilization by
donor insemination where the embryo is replaced in the mother from whence it .came. The

“ hospital and doctor did not follow the statutory process or give the notices required if artificial - -
“-insemination is prov:ded Further, some lower courts have optmoned that the Ohio artificial .~
"j'1nsemmat10n statute only applies to anonymous donors.'’ Though it could be argued that the ..
- artificial insemination and embryo statutes impliedly encompass or extend to in virro semen
- donors who are known to the recipient, this Court declines to find that the alleged father i isa non -
‘ parent by v1rtue of those speclﬁc Oth statutes under the Clrcumstal'lCCS of thlS case.

In his complamt and petmon Mr. L1m1ng referred to htmself as the natural or b1ologfcal'

' father of the child, Along with his petition the alleged father wrote that paternity has been
- . established by "btrth certificate and complaint for custody attached" It appears that the father o
L cla1ms entttlement to custody as a Iegal pa:entlfather o G

All pames apparently share the behef that the pregnancy resulted frorn the donor sperm

of Mr. Limmg through in vitro fertlllzatton although no genetic tests were taken after birth. Scott
' ._Lmnng s name was placed on the birth certificate under the demgnatzon of fathcr Placement of -
~one's name on a birth certificate or signing a birth certificate no longer presumes or establishes
' the parent /child . re!attonship However, the filing of a formal Acknowledgement of Patermty -
~does."’ Two days after the birth, Scott Ltmlng and Kelly Mullen both s1gned and filed a duly
I fexecuted formal - Acknowledgement of Patermty whmh 1s on ﬁle m the Vltal StatIStICS: :
' .-:'Department of the Ohio Department of Health A e e

Therefore the Maglstrate properly con51dered Scott L1rn1ng as the legal natural
'_blologmal parent/father of the chlld o : . : o SRR

7 ORC 3111, 88 Deﬁmtlons (A) "Artificial msemmanon“ means the mtroductton of semen mto the vapina, cervical canal, or

" utcrus through mstruments ar other artificial means.

: : ORC 3t 97 (A) A woman who gtves blrth toa chtld bom asa result of embryo donahon shall be treated inlaw and regarded

as the natural mother of the child, : :
- ORC 3111.97 (D) A donor shall not be treated in ]aw or regarded asa parem of a chald born asa resu[t of embryo donatlon :
A donor shall have no parental responsmlhtles and shall have ne- rtght, obltgatlon or interest w1th respect toa chtld resultmg .

'ﬁomthedonatmn SIoann

90RC311] 90 311!91 3lI] 93 311194

i C O vs WS, 64 Ohm Misc 2"" 9 (1994) Cuyahoga County, Ohlo Juvemlc Conﬂ

St ORC 3111.02. (A) -----------. The parent and child reIatmnsh:p between a chz[d and the natural father of the child. may be

.. established by an acknowledgment of patemnity as provided in --- the Revised Code —,
. ORC 3111.23. The natural mother, the man acknowiedgiog he is the natural father, ----, may ﬁle an acknuwledgment of

paternity ---, acknowledging that the child is the child of the man who signed the acknowledgment. The acknowledgment of
paternity shal] be made on the affidavit prepared pursuant to --- the Revised Code, shall be signed by the natural mother and the

. man acknowledging that he is the'natural father, and each signature shall be notarized.

ORC 3111.25. An -acknowledgment of paternity is final and enforceable without rattﬁcatton by a court when the

" acknowledgment has been filed with the office of child support, the information on the. acknow]edgment has been entered in the

birth regisiry, and the acknowledgment has not been rescinded and i s not subject to possible recession —




The next consideration is the effect of the donor-recipient agreement on the parental
rights of Mr. Liming. Despite his donor agreement, Mr. Liming's complaint for custody states
that "at no time has he ever agreed to any form of not having custody of h1s daughter and ra131ng
hls daughter : C

g The "Donor—Ret:lplent Agreement on [nsemmatron" srgnecl by both the mother and the
'-.':_alleged father refers to.Mr. Liming as "Donor”, Specific provisions of .the donor-recipient
~ agreement are important to determme whether the alleged fathers eustodral rrghts were

' permanently contracted away

: The agreement sets out “the clear understandmg that he wrll not demand request or -
compel any guardianship, custody or visitation rights---Further donor acknowledges that he fully
“understands that he would have no parental rlghts whatsoever --- his waivers shall prohibit any .
_'actron for custody, puardianship, or visitation in any future situation.”. The mother shall have -
. the "absolute authority and power to act with sole dlSCl‘CthIl as te all legal ﬁnancral medrcal and :
-'emotlon needs of any chrld/ren coneerved" s : : : e

There are also clauses in the donor—recrprent agreement that glve the mother a umlateral.

'ablhty to later agree with the donor or others to establish custodial relanonshtps and testamentary . o

designiations. The donor-rec:1p1ent agreement provides that the donor is not responsible for child -

o support. The agreement may be amended in writing. It is specified that the written agreement is

- the whole agreement and that there are no other prormses understandmgs or representatrons The

o _'agreement is “ﬁnal and 1rrevocable

Importantly, the donor—agreement has a reference regardmg possrble adoptton by "her lrfe'

o 'partner and allows the donor to petition for custody but only if the "child is no longer in the . = = R

- " custody of donor or donor's partner, Michele Hobbs", Obviously a clerical error reported 'donor
~ instead of 'recipient’. Nevertheless thIS is the only mention of Ms. Hobbs in the donor—recrprent

: agreement

_ Mr errng 1ow asserts that he believed, contrary to the agreernent that he would have
' parental rights or at least contact with the child. He based his belief upon discussions with the _
mother and the petitioner. The agreement itself states that the agreement was drafted by attorney .

o ~‘Scott Knox, but attorney Knox states that he did not draft it. Even though the agreement was not_ o
- what he wanted the alleged father signed it anyway, being fully advised by his attorney that it >

~did not meet his expectations and contained the clauses that no other representatrons were rehed PR
‘upon and that the agreement was 1rrev0r:able : : : . -

Almost all of the doner—recrprent agreement ‘was under the control of the mother

particularly all clauses relating to custody rights, Within the agreement the mother retained

complete control to unilaterally allow cusiody or companionship with others. The only clauses
adverse to her control were the donation fee and the forfeiture of her right to obtain financial
g chlld support. Those were enough as consrderatron and the contract was vahd when 31gned




It is permissible for a legal parent 1o contract away their legal custodial rights and such a
contract can be enforced against them. '

_ However, the father filed an affidavit with his petition claiming that after the birth of the
child, he and the mother agreed that they would not abide by the donor agreement and that the
'.jagreernent was for naught. The mother filed an affidavit stating the same. These assertions are

- “made despite the 1rrevocab1lrty clause in the agreement No wntten amendment of the agreement X
L was submrtted to the court. : : : : :

The fa11ure to actually pay the nominal sum of money for each donation does not alone -

‘void the agreement as was suggested: But importantly, the recipient, Kelly Mullen and the.donor,

" Scott Liming are the only two parties to the contract. Thus they may revoke their agreement and

" hold it for naught as they have claimed to have done. The amendment clause overrides the
- . irrevocability clause, because the parties could amend the agreement to delete any custodral or
B support clauses that the partles would agree tc amend S S

The petltloner ‘Ms. Hobbs cannot enforce the agreement agalnst etther party as she was -

not a party to the agreement and was not an intended third party beneficiary under contract law.

- Though slight reference was made to Ms. Hobbs in the agreement, the agreement did not indicate -
- that the performance was for the ‘benefit of Ms. Hobbs and it did not satisfy any duty owed to

.. Ms. Hobbs by either sngnor At most Ms Hobbs was an 1nc1denta] beneﬁc1ary and is not able to

. -enforce the agreement

The alleged father has been a presence in the chlld's hfe since blrth The evrdence reﬂects B _ :

.that after the birth of the child he moved to Cincinnati to be closer and involved. The alleged
© - father has had regular contact with the child including overmght visits each month. The child has
- ‘her own furnished bedroom at his residence. The alleged father transports the ch1ld to pre- school

: "once each week and ﬁnancrally contnbutes to the pre-school tuition. :

The mother acknowledges the alleged father's 1nvolvement in the child's lifc and now

" recognizes him as the.legal, biological natural father of the child with custodial rights. It appears

that the mother and alleged father now wrsh to enter into some type of shared parentmg and ch1ld
support agreement : : o

Under the crrcumstances of thlS case and in consrderatlon of the above analyms Scott

o lemg is the legal natural brologrcal father of the child w1th potent1al full custod1al rlghts equ al' .. o

_._to the mother _

2 See, In Re. Danielle Bailey, 2005 Ohio 3039 Chio Appel]ate Court * Dtstnct Haml!ton County (contract wnth
. third party caretaker); /n Re DB, 116 08 3™ 363(1967)(surrogacy contract upheld) Massito v Massito, 22 OS 3963
{(1986) {grandparent guardianship); See also ORC 5103.15 (voluntary surrender to child caring agency); ORC

3107.07 (adoption consentsy, Tressler v. Tressfer, 32 Ohio App. 2nd 79, 3"i Dlstrlct Deﬁance County (agreement to -

stop child support in exchange for adoptlon consent)

13 See, Hill v Sonitril of Southwestern Ohiol, 36 OS 3™ 36 (1988); Lone Star vs Quarama, 2003 Ohio 3287, Ohio
Appellate Court 7 District, Mahoning County (2003) ; Restatement of the Law 2™, Contracts Section 302.




: -Peutioner Mlchele Hobbs

. In her ﬁhngs the petltloner refers to her relatlonshlp wrth the chlld as "co. parent" ‘Ms:
Hobbs and the mother ‘were involved in a long term committed relatronshrp, lived together and . -
" shared property They discussed and planned the conception and birth of the child together. The
petitioner contributed financially and emotionally both before and after the birth, The petmoner.

had an actlve role in ralsmg and earmg for the chﬂd on a daily basns ' :

_ The legal equltable theories of De facto Parent In Loco Parentis and Psychologroa].
" . Parent have been relied upon in other JUIlSdlCthIlS to accord a person without genetic ties to a

“child a legal designation and standing equal to the parents:'* Generally thesc theories rely upona - - i

- four part test that considers if the petitioner had lived together with the child, if the legal parent

B consented and fostered the relatronshrp, if the petitioner assumed obllgatlons and responsrbrhues_ '

- of parenthood withoust expectatlon of compensation for a srgmficant perlod of trme and 1f a
psychologlcal bond between petrtloner and chrld was forrned o L

o However The Ohro Supreme Court in the case of In re Banf eld has expressly declmed
St consrder the four part test or any of the theories that wouId give an equal co-parent status to a

. person beyond those set out by ‘the Ohio legr slature.' “The ‘Ohio Supreme Court found it -
o inappropriate to broaden the Narrow class of persons who are statutorrly defined as parents. 1 “The

- _._.OhIO statutes indicate that there are three ways a parent and child reiatronshrp can be established -

i ._'-mcludmg natural parenthood by adoption, .or by other. legal means in the Ohro Revrsed Code e

- -that confer or rmpose rlghts pr1v11eges and dutles upon certam 1nd1v1duals

o Therefore Ohio law does not provrde for two same sex parents to both be consrdered as
~ parents as under the circumstances in this case, even if the two persons agree. 19 And also a
grandparent, stepparent or any other person cannot gain the legal status of "parent" by virtue of
: _'-dlSCuSSIOII agreement ﬂnance or care gwmg deeds no matter how extensrve ' :

Therefore the Maglstrate correctly consrdered that the petltloner Ms Hobbs is a legal non__ﬁ . |

- - parent of the chrld 1n t.hls case under Ohlo law Lo

** ENO vs LMM, 71 N. E 2 886 (Massachusetts 1999); Inre Custoa_’y of HSH-K, 533 NW 2419,
(Wlsconsm 1995); VC vs MJB, 748 A 2™ 539 (New Jersey 2000).

5 re Custody of HSH-K, 533 NW 2™ 419, (Wisconsin 1995) =~

1 - In Re Bonfield, 97 OS. 3 387 (2002); 2002 Ohio 6660 g

T In Re Bonfield, 97 08 3 387 at 393 (2002); 2002 Ohio 6660

¥ ORC 3111.01; frn Re Bonfield, 97 OS 3% 387 at 392 (2002); 2002 Ohio 6660; see alsa In Re Ray, C00436,

Chio Appellate Court 1% District, Hamilton County (unreported 2001},
*® In Re Bonfield, 97 OS 3™ 387 (2002); 2002 Ohio 6660




Non parent custody analysis — Michele Hobbs

A ‘parent has constitutional rights paramount to other persons who are non parents.?’
However, a non parent can cobtain custodial rights of a child, sunnounting the normally

. paramount rights of legal parents This concept has been long recogmzed in law.”! The leading :
- and predominate case in this area of Ohio law is In Re Pera!es _That case and the legion of =
.- cases following -it hold ‘out that-a non- parent may obtain ‘custody of a child "only if a - .
. preponderance of evidence indicates abandonment contractual relmqulshment of custody, total -
- mablllty to provide care or support, or that the parents are otherwise unsultable that is, that an

award of custody would be detnmental to the child.” n23

_ The petrtroner‘s petition for custody properly cites the correct statute, language and
allegations for custody consrderatron to & non parent partrcularly due to alleged contractual _

e rellnqurshment

The ev1dence showed that the mother takes good care for the chlld She has nurtured the :

- clnld and provided for her, albeit with the help of the petltioner and the alleged father. [n cannot B
“be said that the mother abandoned this child, or that she is totally unable to provide care or’

support for the chlld She is not unsmtable that is where contmued custody would be detrlmental

o to the child.

" The only remammg Perales -.,onslderauon is whether the mOLhel" eontrac‘uarly "

i _rehnqmshed custody. The petitioner relies upon the mothers own words, documents, action and
* ' deeds to show that the mother contractually rel1nqulshed at least partlal custody rlghts in favor of .
' '; fthe petltloner } : : R _ _ T e S

In most non parent cases where contractual relmqulshment 1s at 1ssue the rel1nqu1shment .

is total. In those cases sole legal custody was awarded to the non parent.” Even so, legal custody
* ‘by a non parent can be subject to the residual rights and responsibilities of the parents 1ncludmg _
.'vrsrtatlon religious decisions and child support if in the child's best 1nterests ' .-

Troxe! vs Granville, 530 US 57 {2000); San!osky v Kramer 455 US 745 (1932), Meyer v Nebraska 262 US 3%0 (1923), B
In re Perales, 52 OS 2nd 89 (1977). : ) :

2 Clark v Bayer, 32 08 299 (1877).
. 2 In Re. Perales, 52 OS 2™ 89 (1977).
._23 In re Perales, 52 O8 2™ 89 (1977).

Mass:to v Massito, 22 08 3 63 {1986) (grandparent guardlanshlp), In Re. Damelle Bazley, 2005 Ohio 3039 01‘110

*‘Appeliate Court 1¢ Dlstnct Hamilton County (contract with third party caretaker); In re Galen, 203 Ohio 1298,
Ohio Appellate Court 3™ " District, Seneca County {contract with parent and unfit too) In Re DB, 116 08 3“1_-

363(1967)(surrogacy contract upheld).

# ORC 2151,011 Definitions (46) “rights, prwnleges and responsibilities remaining with the natural parent after the
transfer of legal custody of the child, including, but not necessarily limited to, the privilege of reasonable visitation,
consent to adoption, the privilege to determine the child’s religious affiliation, and the responsibility for support.




A contractual relinquishment of a portion or a share of custody is a more difficult
concept. Shared custody can have many meanings, from a mere visitation schedule, to joint
decision making in school matters, health and treatment issues, religious practice, discipline
principles etc. Shared custody, like shared parenting, envisions communication and co~0peratton _

. between the custodlans and seeks agreement rather than contentrousness

And in thts case there is a]so a legal father who is seekmg shared custod1a1 rrghts T}le .

; petmoner specifically requests full and equal participation in all decisions listed above and .-
- alternating weeks with the child in her care. She considers the legal father fora lesser share o
~ based on his previous limited role and suggests one weekend each month parentmg time with no

' decrsron makmg as appropnate for him.

The notion that a non parent and a parent can formally share custody in Ohro was

~ recently confirmed in the Ohio Supreme Court case of In Re Bonfi eld*® As outlined above the

Ohio Supreme Court ruled that a-non parent and a parent could not enter into a shared parenting

- plan, because the non parent was simply not considered a parent in Ohio. However the Court _

.. - stated that a non parent could enter into a shared custody agreement wrth a parent and such - -
~would assumedly withstand attack by a third person, survive after death or relatlonsh1p breakup

: and control any dlsputes arising between the shared custodrans .

The testtmony and evrdence presented to the Maglstrate showed a combmed drscussron

- and decision to have a child with the stated intention that the child would live with both the . -
. 'mother and the petitioner who would both care for her. The petitioner was an active participant .
Sin preparmg for the child's birth, emotronally, physically and financially. Along wrth the mother, -
- the | petltloner srgned hospltal consent forms regarding the in vitro process, its risks and egg
~disposal. The petitioner was present at the actual birth. The hosprtal presented the couple with a
' ceremonlal btrth eertlﬁcate hstmg both the mother and the petmoner w1th0ut de31gnatlons e

The mother executed a erl naming the petmoner as the guardran of the child in the event

| of the mother's death. The mother executed a General Durable Power of Attorney and a Health

Care Power of Attorney granting the petitioner to ability to make school, health and other
decisions for the child. All three documents contained language that the petltloner is oonsrdered _

_ by the mother to be the chrld’s "co parent in every way

For approxrmately two years after the blrth the mother and the petmoner both cared for "

_the Chlld living together as a family. There are pictures, notes, e-mails and postcards where the
. petitioner was referred as momma, family etc. by the mother, child and others. The mother and
petitioner aeted as a family and led others to believe that they shared resp0n51b1httes as equal "

partners and parents of this child. Some of those friends and associates tesnﬁed that they
understood the famlly to consist of two equal mothers and a chtId :

® In Re Bonfield, 97 0S 3 387 (2002), 2002 Ohio 6660; see also In Re. JDM, 204 Ohio 5409, Ohio Appellate
Court 12" District, Warren County (2004)




The mother testified that she never intended to share the child and always considered the
child to be hers - with the help and support of the petitioner - but not as legal shared custodians.
The mother now denies that she ever considered the petitioner as an equal in custody. The baby
was given the same surname as the mother with no hyphenated reference to the petitioner. The

~ mother's witnesses and the father all testified their understanding that the child was to have only
‘one mommy and one daddy. They conSIdered the petltloner an mterestcd partner but not sharmg R

in the legal custody of the Chlld

e ;chrld s life, in combination with the mother's documents and words, are evidence that the mother :
- contractually -relinquished a share of custody to her as co-custod1ar1 of the chlld and that the -

" The peutloner asserts that the mothers 1mp11ed actlons of allowmg her to be a part of the

1mp11ed contract should now be enforced by this Court.

It is very 1mportant to note that every document the mother s1gued was revocable by her.

- The will and the power of attorney documents were revocable unilaterally and at any time. She . -
_ told the alleged father that he would be in the child's life, but made certain that the donor- -~
- rec:plent agreement was complete]y at her discretion regarding custody That donor~re<:1p1ent o

I agreement contained clauses allowing her. to grant any custody Or care as she mlght umiaterally o

determmc The mother completely controlled each document

The legal documents mgned by the mother before the blrth ev1denced the part1es o

khowledge that the mother, as the legal parent had legal rights of custody care and control over

: . the child that were superior to the petltzoner In the Health Care Power of Attomey, the mother

listed the petmoner as her legal agent in a fiduciary capacity for her, She also listed the matemnal . .
. grandmother as a secondary. agent. ‘The power of attorney took immediate effect. There'is . '~
e 'nothmg in the instrument that gives guidance if the mother's wishes dlffered from the petitioner's,
~such as a decision not to resuscitate the child — except the document was revocable at any time
" by the mother and the mother would then control - not the petitioner. The same revocability was
present in the General Durable Power of Attorney. The Last Will and Testament nominated the

petitioner as the guardian of the chﬂd but only upon the mother's death. Of course this document o
was easdy revocable too. : . : S :

It appears that no re01procal power of attomey was executed by the petltloner in favor of -

~the mother because she already held and controlled all the custody rights that a power of attorney

~ might profess to give her. ‘There was mentlon in testimony that the petltloner executed a will
with testamentary provisions for the mother, but there would be no need to nominate the mother -

o 'as guardlan of the chlld because she is the chlld's legal parent w1th recogmzed custod1a1 rlghts

Same scx couples in Ohl() who want to memorlahze thelr commltment and agreements_ L

- concermng a child they consider as belonging to both of them may feel compclled to exccute

such documents and add language that they consider each other as a co parent in every way. But
that addition does not change the revocabtltty of those documents. These documents do not
really protect . them if the couple separates. - Adoption is generally not available under
circumstances like this case.?” These couples seek ways to allow them to legally have a secure

‘and stable famxly that does not have a tradltlonal basxs of parentage or lmeage

77 ORC 3107.03

In Re Adoption of Doe, 130 OA 3288, , Chio Appellate Court 9"’ District, Summit County (1598)
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However, Ohic has set out a proper and enforceable method to memorialize agreements

between such couples, [n 2002 the Ohie Supreme Court instructed that agreeing couples may file

their agreement for shared custody of a child with the Juvenile Court and if it is in the child's best

- interest, then the agreement will be enforced.**The petitioner and the mother were considering
.- their demsron to have this child in 2005 well after the Bonfield decision. 29: They were -
= represented by counsel Yet they chose not to enter mto a shared custody agreement and present o
'_1ttotheCourt S o : : _ . _

~oIn fact when presented wrth the 1dea of entermg an enforceable shared custody
agreement as enwsnoned by the Ohio Supreme Court, the mother refused repeatedly. It is noted

- that though shared custody was discussed for some time by the petitioner and the mother, the
testimony was unclear whether a shared custody agreement was actually drafted or presented, but
certamly the mother consrstently reﬁrsed to enter or srgn any formal shared custody agreement

_ _ The unofﬁcral hospltal blrth certlﬁcate ‘birth notices and announcements were' e
N cerernomal in nature and carried no foree against the mother ‘The consent form regardmg health
- nsk and egg drsposal carrred no habrhty to the mother o - - :

: Importantly, in Bonfeld there was not three persons 1nvolved Jjust two. And in Bonﬁeld -
the non parent and parent in were in agreement and would volnntarrly enter an agreement which |

“the Ohio Supreme Court declared would not be disturbed, so long as the Juvenile Court agreed . -
-that such was in the best interests of the child. The Ohio Supreme Court d1d not hold that shared R
custody could be mandated to a parent who is not in agreement s . :

In Re Perales does not requrre that a contractual rehnqulshment of custody be wntten

- ‘However under circumstances such as are present in thiscase a writing of the agreement between :
- the petltloner and the mother would be instructive and preferred to determine: whether a

contractual relinquishment was made and how much custody was relinquished. Nothing can be

" more 1m3portant than the custodial rights in a child, but many lesser contracts are required to be in

writing.” In Ohio, any real estate transaction, most wills, loan agreements and pre nupnal -
agreernents must be in writing.*> The implied contract ability to create a commion law marriage

" was abolished in Ohio in 1991. 33 A shared custody agreement envisioned by the Ohio Supreme
-+ Court in Bonf teld would obv1ously need to be in ~writing in order to submlt it to.a court for ..
: approval It is difficult if éven possible to determine how much or what portion of custodial

e rights a parent would-be relrnqulshmg when an tmphed contraet encompasses only a share of ':_

"custody and is not reduced to wntrng

% In Re. JDM 204 Ohio 5409 Ohro Appellate Court 12“l Distrrct Warren County (2004)

- ® In Re Bonfield, 97 OS 3" 387 (2002), 2002 Ohio 6660

3 tn re Perales, 52 OS 2nd 89 (1577).
3 ORC 1335 Statute of Frauds

32 ORC 1335.04: ORC 2107.03; ORC 2107.60; ORC1335.02

33 - ORC 3105.12
% In Re Bonfield, 97 08 3™ 387 (2002), 2002 Ohio 6660
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The most important factor in the determination of whether the mother's words, actions
and deeds amounted to a contractual relinquishment of some of her custodial rights was her
consistent refusal to enter into a shared custody agreement envisioned under In Re Bonfield>’

- The petitioner and mother discussed this concept of shared custody several ttmes from before
= blrth and after. Each trme the mother refused to con51der Such an agreement = :

The mother sard thmgs 1o the petttloner =~ her hfe partner and to the alleged father that

were mterpreted as promises. These were things that the father and the petitioner wanted to hear -

at that time. She allowed the petitioner and others to view the petitioner as part of a three,

changed over time. However at all times the mother maintained control of the custodial rights to

“sometimes four person family. The mother's intentions, motives and indications may have

the child, signing things only when she was fully in control or could revoke documents 4t her

. unilateral discrétion. But when really pressed with conversation about entering a shared custody '
.. agreement that she could not revoke she refused to glve away any custodial nghts The mother's -
_actions are not adrmrable but she did not want to. grve up her custodlal rlghts to the petrtroner or -

; _-anyoneelse ' SRR : S : ]

= A crreumstance where the facts were very srmzlar was oonsrdered Shortly before the .
' Banf Jeld decision. In'that case the Appellate Court upheld the Juvemle Court ﬁndmg that no
' tmplzed contract orunsultabmty of the rnother was s proven.” ¥ N T

The alleged father d1d not havc a contract 1mp11ed or otherw1se that contractually'_. _
_relmqurshed his custodial rights i in favor of the petitioner. As noted earlier the pet1t1oner was not.
~a’party to the donor—rec1p1ent agreement and the mother retained complete control over the

e father's abrhty to exercise custodial rights with the child. The petitioner does not consider the '

Under the circumstances of this case the Magistrate erred in ruling that the mother
entered an implied unwritten contract that relinquished some but not all of the mother's custodial

“rights in the child. The Magistrate incorrectly forced shared custody with a non parent without

the parents' agreement, against thelr ob;eetron and contrary to their behef of what is in the best

mterest of thelr chlld

' alleged father equal to her regarding the child, primarily because he had signed the donor —
" recipient agreement and has had less contact and care with the child than her -

AIthough Mr Lxmlng states that his ba51s for ﬁlmg the petrtron is an agreement wrth the '

F mother for shared custody as. +the ‘child's parent, he did not file under or follow any of the
- provisions outlined for shared parenting under 3109.04{A)(2), 3109. 04(D) or 3109.04(G). His

present complaint and petition are not appropriate for court consideration at this time but may be

re filed in the future with more specrﬁc detail and reference to the code sectrons glvmg authonty L

. “to his custodla] clalms

3 In Re Bonfield, 97 OS 3% 387 (2002), 2002 Ohio 6660
3 In Re Jones, 202 Chio 2279, Ohio Appellate Court 2™ District, Miami Couanty (2002)
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- 'Therefore for the'reasons as set'out in this entry: L

B The Magtstrate s Decls1on is rejected

B The now determmed father Scott Lurung s ob_]ect1ons are granted
E The now determmed father Scott lemg s complamt and pet1t1on are both dlsmrssed

_' The now determmed father, Scott L1m1ng may enter an arms length agreement for shared - .
.- parenting with the mother under the correct Ohio statutes and they may file it w1th the Court for Lo
: heanng, adoptlon and enforcement 1f in the best 1nterests of the chlld :

o _The now determmed father Scott lemg, w1th or w1th0ut the mother s agreement may. petltton' :
-the court for an allocation of parental rights and responsrbllmes under the correct Ohio statute
.'and ﬁle it with the Court for hearmg a.nd determlnatlon in the best 1nterests of the Chlld '

B The now determmecl father Scott ermg or the mother Kelly Mullen may ﬁle a request for o

- 'ch1ld support w1th the Child Support Enforcement Agency under the approprlate Olzuo statute

. g .The mother Kelly Mullen s objectlons are granted Thc mother retams legal custody of the ch1ld e
s .Lucy Mullen m accordance with the automatlc provrslons of law regardmg unmamed mothers

B 'The pet1t10ner Mlchelle Hobbs petltlon for shared custody is demed and dlsmlssed

_ The interim order for v151tat10n of the_ch1ld with the peutloner Michelle Hobbs is termmated.

.”j"/j o?aa‘?'

Date

F/OT/002803 041'13[2009
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