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contrary to law for a trial court to proceed under the
“best interest of the child” test enunciated in R.C.
3109.04 when the parent requesting a change in
custody has previously consented to the appointment
of the child's grandparents as her guardians. The
appellate court determined that the “suitability” test
enunciated in [ _re Perales (1977), 52 Ohio St.2d 89.
369 N.I2.2d 1047 [6 0.0.3d 293], was the proper
standard which the trial court must apply in an R.C.
3(A)2) proceeding. For the following reasons,
we must reverse the appellate court and uphold the
trial court's decision.

[1]{2] The general rule in Ohio regarding original
custody awards in disputes between a parent and a
non-parent is that “parents who are ‘suitable’ persons
have a **860 ‘paramount’ right to the custody of their
minor children unless they forfeit that right by
contract, abandonment, or by becoming totally unable
to care for and support those children.” /n re Perales
supra. at 97, 369 N.E.2d 1047. (Footnote omitted.)
However, once an original custody award has been
made, the general rule is that such award will not be
modified unless “necessary to serve the best interest of
the chitd.” R.(
effect of a parent consenting both to his child's status
as a ward and to a divorce decree which, in essence,
incorporated the guardianship appointment, on the
trial court's choice of the proper test: parent's
suitability versus child's best interest.

[3][4]15] Under the law pronounced in Perales, supra,
if a parent contracts away custody rights of his minor
child, he may be considered to have forfeited his right
to custody of such child, and may accordingly be
found to be unsuitable for custody. Parents may
undoubtedly waive their right to custody of their
children and are bound by an agreement to do so.
Renwe v, Rowe (App.1950), 58 Ohio Law Abs. 497,
499,97 N.E.2d 223 [44 0O.Q. 224]. The parents'
agreement that custody of their child should be given
to a third person is enforceable “subject only to
judicial determination that the custodian was in every
way a proper person to have the care, training and
education of *66 the child. * * * ”/d citing Clark v.
Beyer (1877). 32 Ohio St. 299, paragraph two of the
syllabus. Such a determination of the grandparents'
fitness for custody was made by the trial court here,
and will be upheld if the father did indeed relinquish
his right to custody.

L6]17](8) Whether or not a parent relinquishes rights to
custody is a question of fact which, once determined,

will be upheld on appeal if there is some reliable,
credible evidence to support the finding. Sce (£,
Morris Co. v. Foley Constr. Co. (1978). 34 Ohio S1.2d
279. 376 N.E2d 578 [ ©.0.3d 2611 The trial court
made such a determination here, and we consider the
evidence of the father's agreement signed February 8.
1978, and his conduct, taken as a whole, as relhiable,
credible evidence in support thercof. Not only did the
father here specifically consent to having his child be
under the care of the grandparents from Scplember
1976 until the present custody dispute. bul he alfso
consented in the agreement to their being appointed
her legal guardians, and later conscnted to a divorce
decree which in essence incorporated his agreement (o
have Stacy under the care of the Noses. We must agree
with one court's reasoning that “[wlhere a person
accepts the custody of a child by virtue of an
agreement with the parents of the child. the contract
may be such, and the carc and support may be
furnished for such a length of time and under such
circumstances as to estop the parcnts from denying
that they have relinquished or forfeited their natural
right to the custody of the child.” Gareia v, Cardaralli
{(App.1929). 7 Ohio Law Abs, 262, 263, Sce, also. /n
re Tilton (1954), 161 Ohio St 571, 120 N.E.2d 445
[53 ©.0. 427], paragraph three of the syllabus (minor
mother who surrenders child to blood relatives, and
takes no step to disaffirm such agreement for over four
years after reaching majority, may be found by the
court to have affirmed the agreement).

[9] The appeliate court reasoned that this father did not
totally relinquish his custodial rights. and could
thereby still be considered “suitable.” because he paid
support and exercised his visitation rights. Paving
support and exercising visitation rights (granted as a
matter of course to non-custodial parents in divorce
decrees) are not determinative of relinquishment ol
custodial rights. Under all the facts here. we hold that
by consenting to the guardianship and divorce decrec.
the father forfeited his natural rights to custody of his
daughter, making the child's best terest the
appropriate test for a change in custody.

An additional factor to consider here is that the
guardianship status of the minor child could not have
existed unless the probate court found that the “parents
are unsuitable persons to have the custody and tuition
of such minor, or whose interests. in the opinion of the
court, will be promoted **861 thereby " R.C.2111.00.
This statute also provides that the guardian “shall have
the custody and provide for the maintenance [and
education] of the ward * * =7 Therefore. the
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guardianship statute seemingly provides that the
original custody award and any modification thereof
would have to proceed under the “best interest of the
child™ test mandated*67 by R.C. 3109.04(B). Since
the trial court proceeded under that section, and the
factors enumerated thereby, i.e., integration of the
child into custodian's family, detriment of change not
outweighed, etc.,” we uphold the trial court's
actions, ™

exclusive jurisdiction to appoint and remove
guardians under R.C. 2101.24(D) and /n_re
Clendenning (1945), 145 Ohio St. 82, 60
N.E.2d 676 [30 ©.Q. 301], paragraph one of
the syllabus, the common pleas court,
division of domestic relations, is given
general jurisdiction of all domestic matters
by R.C. . 3105.011. Since appellee's motion
before the domestic court was for change of
custody,  such court had general subject
matter jurisdiction, and thus had authority to
determine its own jurisdiction when that
issue was raised below. State, ex rel Smith, v.
Court (1982). 70 Ohio St.2d 213, 436 N.E.2d
1005 {24 0.0.3d 320]. Since neither party
appealed the domestic court's finding that it
had jurisdiction, and since this action is not
one for removal of guardian, any error as to
jurisdiction has been waived under R.C.

It is our conclusion, upon a review of all the facts and
circumstances here, that Louis Masitto's consent to the
euardianship appointment, and to the divorce decree
essentially incorporating such, estops him from
claiming he did not relinquish his natural rights to
custody. Al of such acts and circumstances
reasonably serve as an original award of custody to the
guardian, modification of which requires satisfaction
of the child's best interest. Since the child's best
interest has been found to be preserved by the Noses'
retaining custody, there is no question of fact
remaining to be determined on which to order a
remand.

Therefore, the judgment of the court of appeals is
reversed, and the judgment of the trial court is

reinstated.

Judginent reversed.

SWEENEY, LOCHER, HOLMES and WRIGHT, J1..
concur.

DOUGLAS, J., dissents.

CELEBREZZE, C.J.,and CLIFFORD F. BROWN._ .,
dissent with opinion.

CELEBREZZE, Chief Justice, dissenting,

For almost five years Stacy Masitto has been trapped
in the middle of a pitched battle for her custody. The
record makes it abundantly clear that some of the
adults in this matter have relegated her to the role of
pawn in a vindictive game. The legal and emotional
ordeal of this child is reminiscent of that undergone by
the pitiful wards of the English chancery courts
protrayed in Charles Dickens' novel. Bleak House.

The difficulty of this unfortunate saga is now
compounded by the majority's approval of the lower
courts' fundamental error in jurisdiction. Bascd on the
following, I believe it was reversible crvor for the
domestic relations court to have assumed jurisdiction
in the dispute over custody of this child.

*68 On April 7, 1978, the Probate Court of Lake
County appointed Frank and Anna Nose as guardians
of Stacy Masitto."™ This appointment was made

pursuant to the probate court's exclusive and plenary

guardian of the person has the custody of the ward and
must provide for the ward's maintenance and
education,

FN4. The guardianship agreement signed
February 8, 1978 reads as follows and
contains a visitation schedule:
“AGREEMENT
“The parties to this Agreement arc LOUIS
MASITTO, Party of the First Part. and
FRANK NOSE, JR., and ANNA M. NOSE,
Husband and Wife, Parties of the Second
Part.
“WHEREAS the partics of the sccond part
are the maternal grandparents of STACY
CHRISTINE MASITTO, age 3 ({(bom
11/3/73), and WHEREAS the parties of the
second part have made Application for
Appointment as Guardians of Stacy Christine
Masitto in the Probate Court of Lake County,
Ohio, and WHERLEAS the party of the first
part has consented to the Appointment of the
parties of the second part being appointed
guardians of the said child.
“IT 1S THEREFORE AGREED by and
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between the parties hereto that the party of
the first part shall be permitted to have
visitation with Stacy Christine Masitto one
evening per week until 7:30 p.m. or later if
arrangements are made, and the visitation
shall at times be away from the Nose
residence, and one day each weekend until
9:00 p.m. Times and days may be substituted
to fit work and social schedules. Beginning
about April 1, 1978, Louis Masitto shall be
given the right to have his daughter overnight
for vacation and some Holiday periods.”

The visitation schedule in the above
agreement was basically incorporated into
the divorce decree of January 22, 1980. The
domestic relations court did not, however,
make an original award of legal custody.

The courts of OChio have long and unanimously held
that exclusive, original jurisdiction in the matter of
appointment and removal of guardians is in the
probate court. /i re Clendenning (1945), 145 Ohio St,
82. 6O N.E.2d 676 [30 ©O.0. 301], paragraph one of the
syllabus. See, also, Shrover v. Richmond (1866). 16
Ohio St. 455, paragraph four of the syllabus; Hoffinan
v Fleming (1902), 66 _Ohio St. 143, 156, 64 N.E.
63:Union Savings Bank & Trust Co. v. Western Union
Tel Co (1908), 79 Ohio St. 89, 99, 86 N.E. 478:/n re
Fore (1958), 168 Ohio St. 363. 372, 155 N.E.2d 194
{7 0.0.2d 1271 Weigel v. Grossnickle (1954), 100
Ohio App. 106, 107-108, 135 N.E.2d 894 [60 O.0.
66101 re Guardianship of Revnolds (1957), 106 Ohio
App. 488, 490, 155 N.I=.2d 686 [7 ©.0.2d 222]. The
exercise of jurisdiction by the probate court “binds all
the world” and its order appointing a guardian cannot
be collaterally attacked.  Clendenning, supra, at
paragraphs two and three of the syllabus. This court
also stated in Clendenning, 145 Ohio St. at 92, 60

subject to the continuing, exclusive jurisdiction of the
court] from a proceeding in rem in the Probate Court *
* * The control of the ward's person and property
remains in the Probate Court with the discharge of the
duties in respect thereof being delegated to a guardian
as the agent of the court and subject to the orders of the
court.” (Emphasis added.)

In the instant case, it is apparent that any custody
award of Stacy *69 Masitto by the domestic relations
court could have affected the guardianship by
changing custody of the ward, Stacy, from the
suardians to appellee, Louis Masitto. However, the
guardianship of Stacy's person ordered by the probate
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court could not have been terminated in this manner
by the domestic relations court because the latter had
no jurisdiction to do so. Appellee's motion for change
of custody was actually an impermissible collateral
attack on the probate court's order of guardianship.

In essence, there was no subject matter jurisdiction
over Stacy's custody in the domestic relations court.
The probate court's jurisdiction over her guardianship
was original, exclusive and continuing. Today's result
could conceivably lead to situations in which a
guardian could obtain custody of a minor ward by an
order of the probate court, but a rival party could later
obtain custody of the same child by an order of the
domestic relations court. One can only imagine the
spectacle of such bitter foes as we have before us now
waving their respective court orders at cach other. In
this case, the tug of war involving Stacy would have
been devastating and certainly nol in her best interest.
Such a situation is exactly what statutes defining
jurisdiction are attempting to avoid.

Thus, the probate court was the only court which had
continuous subject matter jurisdiction over Stacy's
custody. The proceedings in domestic relations court
were a nullity. The correct procedure for appellee to
have followed in order to seek custody of his daughter
was, and still is, to file a motion in the probate court to
terminate the guardianship of the Noses ™ pursuant
to R.C. 2111465

FN3. Appellee filed a motion for a change of
custody in the Lake County Domestic
Relations Court on February 3, 1981, That
court then assumed jurisdiction. On May 4,
1981, appellant, through her guardians. the
Noses, filed a motion to dismiss appellee's
motion on grounds of lack of subject matter
jurisdiction. The motion to dismiss was
erroneously denied by the domestic relations
court on June 30, 198 1. In its judgment entry
dismissing appellant's motion, the trial court
stated that both partics had long since
invoked the court's jurisdiction and that such
jurisdiction was concurrent with the probate
court's.

This determination was in error, As stated in
this dissent, consent to the jurisdiction of the
domestic relations court is irrclevant where
the exclusive, original subject  matter
jurisdiction over this guardianship rests with
the probate court,

Appellee  belatedly filed a motion 1o
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terminate the guardianship in the Lake
County Probate Court in 1982, but that court
continued the matter pending the outcome of
the custody dispute in the domestic relations
court. However, the probate court should
have immediately exercised its exclusive,
continuing existing jurisdiction over the
custody of its ward.

I'N6.R.C. 2111.46 reads, in pertinent part:
“When a guardian has been appointed for a
minor before such minor is over fourteen
years of age, such guardian's power shall
continue until the ward arrives at the age of
majority, unless removed for good cause or
unless such ward selects another suitable
guardian. * * *”

*%863 Under this statute, the probate court may
remove a guardian “for good cause.” The probate
court is the appropriate forum for appellee to present
his contention that the Noses' contemptuous and
defiant denial of *70 the visitation rights contained in
the guardianship agreement is good cause for the
removal of these guardians.m Indeed, Mrs. Nose
seemingly considers herself above the law with
respect to visitation orders and, in her zealous attempt
to “punish” appellee, she has sought to poison the
relationship  between Stacy and  her father, 2%
Undoubtedly, this has already had a deleterious effect
on the child, and the continuation of a guardianship
which has wrought such turmoil for the ward may not
be in Stacy's best interest. ™ These are some of the
factors exclusively for consideration by the probate
court, in its jurisdiction over the custody and control
of the ward's person. _Clendenning, supra, at 92, 60
N.E.2d 676.

the domestic relations court found the Noses
in contempt for their refusal to comply with
court-ordered visitation rights. The judgment
entry reads in part as follows:

“Upon motion in contempt brought by
plaintiff-father, Louis Masitto, the Court
finds that the child has been prevented from
visiting with the father on an overnight basis
because of Mr. and Mrs. Nose's deliberate,

unjustified, defiant and
3R}

adamant,
unreasonable refusal to allow same. * *
Furthermore, in the Findings of Fact and
Conclusions of Law accompanying the
“award” of custody to the Noses, the trial
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court stated in part:

“19. The grandmother believes she  has
complete, irrevocable, absolule,
uncontrolled, and almost untimited power to
do anything she alone thinks is in the best
interest of the child because she apparently
thinks the Court's {sic | through guardianship
and custody orders have given her perpetual
control not even subject to any further Court
action.”

FN8. In its judgment entry of November 5,
1981 finding the Noses in contempt, the
domestic relations court stated in part:

“ * % % The Noses appear to be consumed
with hatred toward the father and scem to
blame him in some way for the brain damage
suffered by the mother during the birth of
Stacy. They have seized upon this single
issue of overnight visitation as the symbol of
their superior power and control over his
child and are using it to endlessly punish the
father, regardless of the damage being
wrought to the child Stacy.”

FNO. In its Findings of Fact and Conclusions
of Law accompanying the “award” of
custody to the Noses, the domestic relations
court found in part:

“16, It is clear that this child is caught in the
middle of a struggle. * * * This situation as it
has been going forth over the past vears is
one which is continuing to cause negative
effects upon the growth. development,
attitudes and behavior of this child.

IEEE

“22. The conduct ~of the maternal
grandparents has had a dilatorious [sic |
effect on the child's relationship with her
father.

“23. The conduct on the part of the maternal
grandparents tends to poison the child's mind
against the parent.

“24.  The conduct of the maternal
grandmother on the witness stand in open
Court causes concern for the emotional and
mental health  present in the child's

environment.
GOk ok kD

For the foregoing reasons, 1 conclude that the majorit
decision affirming the order of the domestic relations
court retaining custody in the guardians is bused on an
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appeal not properly before this court. The proceedings
in the domestic relations court **864 were a nullity for
lack of subject matter jurisdiction. Accordingly, I
dissent,

CLIFFORD F. BROWN, J,, concurs in the foregoing
dissenting opinion.

Ohio, 1986.

Masitto v. Masitto

22 Ohio St.3d 63, 488 N.E.2d 857,22 O.B.R. 81

END OF DOCUMENT
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C1n re Galan
Ohio App. 3 Dist.,2003.

CHECK OHIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF
LEGAL AUTHORITY.
Court of Appeals of Ohio, Third District, Seneca
County.
In the matter of Delee Alexis GALAN.
No. 13-02-44.

Decided March 19, 2003.

Paternal grandparents sought custody of minor child.
The Court of Common Pleas, Seneca County, found
mother and father to be unfit and awarded custody to
grandparents. Mother appealed. The Court of Appeals,
Cupp. I, held that evidence supported findings that
mother contractually relinquished custody of child and
that awarding custody to mother would be detrimental
to child.

Affirmed.
West Headnotes
Child Custody 76D €279

76D Child Custody
76DV Particular Status or Relationship
76D VI(B) Grandparents
76D0k278 Conduct or Status of Child's
Parent or Custodian

Cases

Evidence supported findings that mother contractually
relinquished custody of minor child and that awarding
custody to mother would be detrimental to child, and
thus trial court did not abuse its discretion in
determining that mother was unsuitable parent and
awarding custody of child to paternal grandparents;
except for a brief period when mother was primary
carctaker, paternal  grandparents or maternal
grandmother had always been primary caretaker,
mother voluntarily placed minor child in child's
paternal grandparents’ custody and intended for
grandparents to raise child, mother consistently placed
her own needs above those of child, mother's visitation
of ¢hild was sporadic, and child wanted to continue to
live with paternal grandparents. R.C. § 2151.23(A)(2).

Civil Appeal from Common Pleas Court, Juvenile
Division,

Jonathan G. Stotzer, Attorney at Law, Fostoria, OH,
for appellant.

John M. Kahler II, Attorney at Law, Tiffin, OH,
Thomas Galan, In Propria, Fostoria, OH, for appellee.
CUPP, .

*1 {§ 1} This appeal, having been heretofore placed
on the accelerated calendar, is being considered
pursuant to App.R. 11.1(E) and Loc.R. 12. Pursuant to
Loc.R. 12(5), we have elected to issue a full opinion in
lieu of a judgment entry.

{§ 2} Sandra Roa appeals the judgment and order of
the Seneca County Court of Common Pleas, Juvenile
Division, granting custody of her daughter, Delee
Alexis Galan, to Edward Galan and Rebecca Galan,
Finding none of the arguments advanced on appeal to
have merit, we affirm the decision below.

{1/ 3} The pertinent facts and procedural history are as
follows. Delee Galan is the daughter of appellant
Sandra Roa and Thomas Galan. Delee's parents never
married. From the time Delec was born until she was
approximately four years old, she and her parents
lived in the Fostoria, Ohio, home of Delee's paternal
grandparents, Edward and Rebecca Galan (Fthe
Galans™), the appellees hercin. Over the course of
these years, Rebecca Galan was Delee's primary
caretaker.

{44} When she was four years old, Delee and Sandra
moved in with Sandra's parents in Leipsic, Ohio. Here
too, Sandra left Delee's primary care to the hands of
another, Delee's maternal grandmother, One year
later, Delee and Sandra moved into a onc-bedroom
apartment, but shortly thercafler returned to Sandra's
parents' home,

{4 5} While in Leipsic, Delee was enrolled in the
Leipsic school system for kindergarten and for a
portion of her first grade year. During this time, her
mother met her boyfriend Danny Jaso, who was a
convicted drug felon. Sandra then moved with Jaso to
Toledo, Ohio, to live with laso in his mother's house.
This move prompted Sandra to place Delee back into
in the care of Edward and Rebecca Galan in Fostoria.
and Delee began living with her pateral grandparents
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onh December 3, 1999,

{9 6} In 2001, Sandra moved back to Leipsic, Ohio,
and leased a two-bedroom apartment. She also
obtained employment at Fox Run Manor in Findlay,
Ohio. Sandra advised Delee that Delee would be
coming to stay with Sandra. Shortly thereafter, the
Galans initiated a complaint for the custody of Delee
pursuant to R.C. 2151.23(A)(2). The Galans alleged
that both of Delee's biological parents were unfit to
have custody of Delee; that Sandra voluntarily
relinquished custody of Delee to the Galans on
December 3, 1999; that over the past two years Delee
had only sporadic minimal contact with her mother;
and that it would be in Delee's best interest to remain
in the custody of her paternal grandparents. The
Galans also requested temporary custody of Delee
during the pendency of the case. The trial court
granted the Galans' request for temporary custody, and
a permanent custody hearing was scheduled before the
magistrate on September 12,2001,

4 7} A two-day hearing was held before the
magistrate featuring testimony by fifteen witnesses.
The magistrate’s decision of November 25, 2001,
found by clear and convincing evidence that Sandra
and Thomas were not suitable custodians and had
forfeited their parental custodial rights. The magistrate
also found by clear and convincing evidence that it
would be in Delee's best interest to be placed in the
Galans' custody. Objections to the magistrate's
decision were raised by Sandra, specifically, with
regard to the present appeal, challenging the
magistrate's interpretation of case law relied upon by
the court.”™'The trial court scheduled the matter for
hearing on April 10, 2002. By final judgment entry of
November §, 2002, the trial court found Sandra to be
unfit to raise Delee and awarded custody of Delee to
the Galans.

FNI. Thomas Galen proclaims that he is an

unsuitable parent and does not challenge the
trial court's decision.

*2 4% 8} Appellant now appeals asserting five
assignments of error for our review which, for
purposes of clarity and brevity, we elect to address
together.

ASSIGNMENT OF ERROR NO. 1

{4 9} ~The trial court erred and abused its discretion in

upholding the magistrate’'s dccision granting the
complaint for custody filed by I2d and Rebeeca Galan
because the evidence presented failed to mcet the
burden of proof by a preponderance of the evidence.”

ASSIGNMENT OF ERROR NO. 1]

{y 10} “The trial court erved and abused its discretion
in upholding the magistrate's decision finding that a
contract for relinquishment of Delee to the Galans
existed.”

ASSIGNMENT OF ERROR NO. 111

{9 11} “The trial court erred and abused its discretion
in upholding the magistrate's finding that Sandra Roa
is an unsuitable parent for custody of Delee, because
such finding is unsupported by the evidence.”

ASSIGNMENT OF ERROR NO. 1V

{9 12} “The trial court erred and abuscd its discretion
in upholding the magistrates |sic] finding that Sandra
Roa had failed to support Delee Galan, because such
finding is unsupported by the evidence.”

ASSIGNMENT OF EFRROR NO. V

{9 13} *The trial court erred and abused its discretion
in upholding the magistrates [sic] finding that an
award of custody of Delee Galan to Sandra Roa would
be detrimental to the child, because such finding is
unsupported by the evidence.”

{9 14} In her five assignments of crror. Sandra
challenges the trial court's award of custody of Delee
to Edward and Rebecca Galan. Specifically, Sandra
contends that the trial court's findings, pursuant to /i
re Perales,™ were unsupported by the cvidence,

FN2.(1977), 52 Ohio St.2d 89, 369 N.E.2d
1047.

{9 15} As a preliminary matter, we note that a (rial
court  has  broad  discretion mn o custody
matters.— Therefore, we will not reverse a trial court's

. ~ g . N >
finding absent an abuse of discretion. ™ An abuse of
discretion implies more than an crror of law or

Judgment; it implies that the court's aftitude s

unreasonable, arbitrary or unconscionable. = =Our onh
inquiry is whether the trial court abused its discretion
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in granting custody of Delee to her paternal
grandparents, Edward and Rebecca Galen. For the
following reasons, we find no such abuse of
discretion.

I'N3 . Boath v. Booth (1989), 44 Ohio St.3d
142, 144, 541 N.E.2d 1028.

N4, Bechrol v, Bechiol (1990), 49 Ohio
St.3d 21,23, 550 N.E.2d 178.

ENS. Blakemore v, Blakemore (1983), 5 Ohio
St.3d 217,219, 450 N.E 2d 1140.

{9 16} The case herein involves a child custody
dispute initiated in juvenile court pursuant to R.C.
2151.23(A)X2).  Generally, custody proceedings
between a parent and a nonparent are governed by the
rule set forth by the Supreme Court of Ohio in
Perales:*In an R.C. 2151.23(A)2) child custody
proceeding, the hearing officer may not award custody
to the nonparent without first making a finding of
parental unsuitability-that is, without first determining
that a preponderance of the evidence shows that the
parent abandoned the child, that the parent
contractually relinquished custody of the child, that
the parent has become totally incapable of supporting
or caring for the child, or that an award of custody to
the parent would be detrimental to the child.”™¢

EN6.Perales, 52 Ohio St.2d at syllabus,

*3 {4 17} Unlike the “best interest of the child” test
custodial situation for the child and places the child
there, Perales presumes parental custody to be in the
child's best interest,“However, that presumption is
overcome if the trial court determines by a
preponderance of the evidence that placement with a
parent will be detrimental to the child ™ Thus, under
Perales,“parents who are ‘suitable’ persons have a
‘paramount’ right to the custody of their children
unless  they forfeit that right by contract,
abandonment, or by becoming totally unable to care
for and support those children. "™

FN7./nre Holveross (Feb. 24, 1999), Seneca
App. No. 13-98-60:/n re Porter (1996), 113

NS Holveross, Seneca App. No. 13-98-60.

FN9. Pergles, 52 Ohio St.2d at 97, 369
N.E.2d 1047.

{4 18} The trial court's judgment entry of November
8, 2002, reveals that, in the trial court's opinion,
Sandra contractually relinquished custody of Delee (o
the Galans on December 3, 1999, and that an award of
custody to her mother would be detrimental 1o Delce.
It is manifest that “a trial court's determination of
whether a parent has forfeited his or her paramount
right to custody is a factual determination that will not
be reversed by a reviewing court if it is supported by
some reliable, credible  evidence."=“Having
thoroughly reviewed the record in this case, we cannot
say that the trial court abused its discretion in finding
that Sandra was an unsuitable parent.

ENIO.Holveross, Seneca App, No. 13-98-60.

{§ 19} There is competent, credible evidence to
support the assertion that Sandra contractually
relinquished custody of Delee and that il Sandra were
to regain custody of Delee it would be detrimental to
the child. With respect to contractual relinquishment
of custody, the record reflects that Delee was
voluntarily placed with the Galans by her mother on
December 3, 1999, when Edward picked Delee up
from her school in Leipsic by agreement. That evening
Sandra and Rebecca had a felephone conversation
wherein Sandra placed Delee in the Galans' custody
for an indefinite period of time. Both partics confirm
the existence of the agreement. Sandra testified that it
was her intent, at the time, (o leave Delee with the
Galans forevermore. Sandra also stated that the Galans
believed that Delee was going to be in their care until
she reached 18 years of age. Rebeeca too stated that
she believed that Delee was going to be in their
custody “forever” and that she was going to raise
Delee.

{§ 20} Other testimony supports the trial court's
additional finding that Delec's placement with Sandra
would also be detrimental to the child. Multiple
witnesses testified that during the first four years of
Delee's life when Sandra and her child lived in the
Galans' home, Rebecca was the child's primary
caretaker. When Sandra and Delee moved in with
Sandra's parents, it was Sandra's mother who was
Delee's primary caretaker. The record reflects that the
only time Sandra was primarily responsible for Delec
was the brief period when Sandra rented
one-bedroom apartment in Leipsic, before she and the
child returned to Sandra's parents’ home.
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*4 { 21} Further, the evidence that Sandra
consistently placed her own needs above those of her
daughter was also properly considered by the trial
court as indicia of unsuitability. After meeting her
boyfriend Danny, Sandra moved to Toledo to be with
Danny uprooting Delee once again. At this time, Delee
was a student in first grade and was just weeks away
from completing the second quarter of the school year.
Because of her mother's move and the child's
placement in the custody of her paternal grandparents,
Delee was never able to complete the second quarter at
St. Wendolyn Elementary. With respect to her new
school, witnesses at St. Wendolyn's testified that
Sandra never attended a parent-teacher conference and
that two years passed before the school had Sandra's
address. Witnesses also testified that Sandra's
visitation, up until the filing of the Galan's complaint
for custody, was sporadic.

{§ 22} Additionally, the court weighed the testimony
of Delee herself. During her in camera interview,
Delee stated that she would like to continue to reside
with the Galans and enjoys living in their home.
Multiple witnesses testified that Delee was a happy
child, maintained an A/B average, and was active in
school and extra-curricular activities,

{§ 23} The aforementioned testimony provides a
credible basis for the trial court's finding. The trial
court's decision that appellant Sandra Roa
contractually relinquished custody of her daughter to
the Galans on December 3, 1999 is supported by
competent, credible evidence. Moreover, the ftrial
court's additional finding that an award of custody to
Sandra would be detrimental to Delee is also
supported by the evidence. For the foregoing reasons,
we cannot say that the trial court abused its discretion
in finding Sandra to be an unsuitable parent.

{4 24} Accordingly, Appellant's five assignments of
error are not well taken and are overruled.

{§ 25} Having found no error prejudicial to the
appellant herein, in the particulars assigned and
argued. we affirm the judgment of the trial court.

Judgment affirmed.

BRYANT, P.J., and SHAW, J., concur.
Ohio App. 3 Dist.,2003.
Inre Galan
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Not Reported in N.E.2d, 2003 WL 1239715 (Ohio
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PCLARK v. BAYER
Ohio 1877

Supreme Court of Ohio.
CLARK
V.
BAYER.
December Term, 1877.

1. As a general rule the parents are entitled to the
custody of their minor children, When they are living
apart. the father is, prima facie, entitled to that
custody, and, when he is a suitable person, able and
willing to support and care for them, his right is
paramount to that of all other persons, except that of
the mother in cases where the infant child is of such
tender years as to require her personal care; but in all
cases of controverted right to custody the welfare of
the minor child is first to be considered.

2. The father's right is not, however, absolute under all
circumstances. He may relinquish it by contract,
forfeit it by abandonment, or lose it by being in a
condition of total inability to afford his minor children
necessary care and support,

3. Where the father and mother, living apart, by
agreement transfer the care and custody of their infant
children to the grandfather of the children, in
consideration that he will receive, care, and provide
for them, and in pursuance of such agreement he does
take them in charge, the custody of the grandfather is
lawful, and he has legal capacity to maintain an action
for damages against one who wrongfully takes, or

causes them to be taken from his custody.

4. In such case the grandfather, being entitled to the
custody of the minors, was also entitled to their
services, and, in an action for damages against one
who wrongfully took them from his possession, it is
sufficient to allege, as to loss of services, that the
wrongful taking was to deprive him of their
‘possession and services,” without alleging actual loss
of services.

5. In actions for damages, arising from the wrongful
act of a married woman, husband and wife must be
Joined as defendants. If in the commission of the tort
she acted under marital coercion, and such fact does

Page |

not appear on the face of the petition, her defense in
that respect must be made by answer,

#*1%299 ERROR to the District Court of Pickaway
county,

Plaintiff commenced his action by filing the following
petition:

The said Edward B. Clark says, that at the time of the
commission of the wrongs hereinafler stated by the
defendants, he had two grandchildren, 1o wit, dward,
J. Clark and Ada H. Clark, who were the children of
the *300 plaintiff's son, Edward 3. Clark, Jr.; that on
or about the 21st day of August, 1872, the father and
mother of said children, then living separate and apart.
and not being in a condition to take carc of the said
children, Edward J. and Ada H., who were both
minors, under the age of five years, transferred the
care, custody, and possession of said children to the
plaintiff, and wholly renounced and abandoned all
right as parents to the custody and posscssion of said
children, in favor of the plaintiff: and at the same time.
in consideration of the said transfer and abandonment,
the plaintiff accepted the care, custody, and possession
of said children, in order to bring up, maintain, protect.
and educate his said grandchildren as his own
children; and, in consideration of the matters just
stated, the plaintiff, at the time aforesaid, and in the
county aforesaid, took said children to his own home,
where he had the sole care and custody of them. and
was supporting them and bringing them up as his own
children; and from said date until the 26th of April.
1873, the plaintiff and his family did take care of and
support, maintain, instruct, and c¢xpend money upon
the said children for the purpose of discharging his
duty as a parent toward them; nevertheless, the
defendants well knowing the premises, and intending,
at the date last named, to deprive the plaintiff of the
custody, possession, and services of said children, and
to injure him, wrongfully, without consent or
authority, and forcibly took possession of said
children at said county, and carvied them out of said
county into other counties in this state and concealed
them, one of them being concealed by them al
Columbus and the other at Cleveland, in Ohio; and the
plaintiff says that he was put to great loss ol time and
expense of money in searching for said children; that
he was engaged for the period of two weeks in
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scarching for them, and employed officers to aid him,
and a lawyer to prosecute suits, in order to obtain
possession of the said children; and he incurred
liabilities in regard to the said matter to the amount of
two hundred dollars; and he says that while the said
children were so absent from his custody, and hidden,
they were *301 neglected, abused, and ill treated, by
the persons who had them in their hands, so that they
became feeble and sick, and the plaintiff was obliged
to nurse, take care of, and endeavor to cure them; and
the plaintiff alleges that the defendants, at the times
aforesaid, were, and yet are, husband and wife. To the
damage of the plaintiff in the sum of five thousand
dollars, and for which sum he asks a judgment.

Defendants demurred, and assigned the following
reasons therefor: 1. *The plaintiff has not legal
capacity to sue,” 2. “There is a misjoinder of parties
defendant.” 3. “That the petition does not state facts
sufficient to constitute a cause of action.”

**2 The court of common pleas sustained the
demurrer, whereupon plaintiff obtained leave to
amend his petition. Failing to amend, at the next term
of that court the petition was dismissed. The case went
to the district court on petition in error, and there the
judgment of the court below on the demurrer was
atfirmed. The proceedings here are to obtain a reversal
of the judgments of the district court and of the
common pleas court,

Henry I Page, for plaintiff in error:

The plaintiff has a right of action independent of the
question whether the children were capable of
rendering services or not. Ashley v. White, 2 Ld.
Raymd. 953; Chamberlain v. Railroad, 1 Exch. 780;
Coe v. Platt, 6 Exch. 752; 1 S. & C. 457.State v. Ruhl,
8 Clark, 447 Morit= v. Garnhart, 7 Watts, 302; 2
Hilliard on Torts, 525: Kirkpamick v. Lockhart, 2
Brev, 276:Wodell v. Coggshall, 2 Met. 89.

Courts, in the exercise of a sound discretion, may
withdraw an infant from the custody of either father or
mother, and place the care and custody of it elsewhere.
State v, Barretr, 45 N, H. 15.Srate v. Smith, 6 Me. 462;
2 Kent's Com. 205.

A father may delegate or abandon or be deprived of
his authority over his child, and the public policy does
not forbid this, but in many cases requires it, 2 Kent's
Com. 194, *302 n. d; Day v. Evererr, 7 Mass

144:Hewson v. Dezzert, 8 ). R332,

It appears, from the last preceding case. that a contract
for the transfer of the services of the child may he
binding on the parties, and yer not binding on the
child. See also Hurd on Hab. Corp. 537; Schouler's
Dom. Rel. 343; Siate v. Smith, 6 Greenleal,
462 Fowler v. Hallenback, 9 B3arb, 310:Com. (Gilke. |
Phil. 144; 8 Leg. Intell. 86; 5 Penn. Law J. 30:Poal v.
Gont, 14 Law Rep. 269:Com. v. Hamilton, 6 Mass,
273:State v. Seorr. 30 N M, 274 10 Allen. 270 34
Beav, 266; 3 Am. L. R. 578:Spewr v. Deavis. 38 Ind.
271:Com. Dougherty, 1 Leg. Gazetie Rep. 63.

This is the true distinction in this case. So far as the
child is concerned, the contract is voiduble (not void),
at the option of the child, if of sufficient age. or of the
courts, in their discretion, when a case ariscs. But so
far as the adult parties to the contract are concerned,
the contract is valid. This is precisely what the court
say in the case just cited from 8 J. R, 432,

Why should a stranger be permitted to set at defiance,
with perfect impunity, the wishes and most sacred
feelings of the parties, and the best interests of the
infant?

But this arrangement and contract, made belween the
nearest relations of the children for their benefit and
advantage, is challenged by a s/anger and
wrong-doer.

In this case the parents were unable to support and
take care of the children. They had been virtually
abandoned.

Under the circumstances, the public authorities would
have been compelled to takc charge of and support
them.

Was it not better that the father should transfer the
custody of his children to the grandfather, who may be
supposed to have some alfection for them. than 1o
send them to the poor-house. to be supported by the
expense of the county?

**3 But if the grandfather, under these circumstances,
can not maintain an action against a mere wrong-doer.
if he is to be told that this arrangement, made by the
family for the benefit of the children. is against public
policy and *303 void, then he would do better 1o cast
the burden of their support upon the countv. Is this
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public policy?

The following case is cited for its analogy: Harper v.
Luffkin, 7 B. C. 387, Addison on Torts, 905.

As to the joinder of husband and wife, see 1 Chitty's
PL 93 (13 Am. ed.); 2 Lev. 63; Reyworth v. Hall, 1
Vent. 93; 3 B. & A. 688; 2 Saunders Pl. & Ev. 573;
Roadcup v. Sipe, 6 _Gratt. 212:Wagoner v, Bill, 19
Barb. 321: 1 Hilliard on Torts, 513; 2 Bacon's Abr. 61.

Harrison & Olds, and A. T, Walling, for defendant in
error;

Did the court of common pleas err in sustaining the
demurrer to the petition of said plaintiff?

It is not averred that the children alleged to have been
abducted had been adopted by or apprenticed to the
plaintiff, or that they were his servants or his wards.
The fact that he was the grandfather of the children
(whose father was living) was wholly immaterial. He
had no higher rights to their care and custody on that
account than if he had been to them a stranger in
blood. I Blackstone's Com. 452; 2 Kent, 203; Reeves'
Dom. Rel. 283,

The father, while living, is entitled to the services of
the minor child, and is charged with its care, custody,
and maintenance.

For reasons of public policy, the father can not divest
himself of his paternal obligations, or transfer his
paternal rights to another, except in the modes
provided by law. An agreement made in any other
way, by which the father surrenders custody of his
child to another is not binding. Reg v. Smith, 17 Jurist.
24:Peo v, Mercin, 3 Hill, 399:Hunt v. Huni, 4 G.
Green (lowa), 216; Vansittart v. Vansittart, 4 Kay &
Johns, 62,

We submit that, in this state, these natural rights and
obligations can only be transferred through indentures
of apprenticeship or legal adoption, with their
requisite formalities, or by the order of some court of
competent  jurisdiction. Not otherwise can the
grandfather or any one else *304 assume them, either
with or without the consent of the father,

In this case the plaintiff was under no legal obligation
1o support. maintain, or care for these children, nor
had he any natural or legal right to their custody.

Page 5

Whatever trouble or expense he incurred in providing
for them, or in pursuing and rccovering them, he
incurred voluntarily, and he can not take them the
basis of a recovery agains( the defendants.

The right of action for the abduction of the children, il
in any one, is in the father.

It is not alleged that the plaintifl’ contracted with the
father to take charge of and maintain the children, If
there was such a special contract, and, by reason of the
abduction or concealment, or ill-usage of the children,
the plaintiff was put to increased expense in searching
for and curing the children, still he could not recover.
The damage is too remote and indirect. dnshom: v,
Slade. 11 Metealf, 290,

**4 But the parent could not rccover in this case lor
the reason that there is no averment of any loss of
service. Addison on Torts, 902; Fager v. Grimvood, |
W. H. & G. Ex. 61; Magee v. Holland. 3 Dutcher
(N.1.), 86; Dennis v, Clark. 2 Cush, 347.

As to the joinder of husband and wife, sec Reeve's
Dom. Rel. 92; Sisco v. Cheenev, Wright, 9.

West Headnotes

Husband and Wife 205 €214

205 Husband and Wife
205VI Actions
205k211 Rights of Action Against Husband or
Wife or Both
205k214 k. For Torts. Most Cited Cases
(Formerly 379k25)

Parties 287 €=2727

287 Parties
28711 Defendants
28711(B) Joinder
287k24 Persons Who May Be Joined
287k27 k. Actions for Tort. Most Cited

Cases

In an action for a wife's personal (ort the husband is
properly joined as defendant.

Husband and Wife 205 €229 4
205 Husband and Wife

205V1 Actions
205k228 Pleading
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205k229.4 k. Plea, Answer,
Cross-Complaint, Affidavit of Defense or Demurrer.

(Formerly 205k229(4))
Pleading 302 €134

302 Pleading
302111 Responses or Responsive Pleadings in
General
30

2H1(D) Matter in Avoidance
k. Matter in Justification or

Torts 379 €141

379 Torts
3791 In General

(Formerly 379k26(1))
In an action against a husband and wife for a tort
committed by the latter, the defense that she acted
under marital coercion must be made by answer unless
it appears from the petition.

Child Custody 76D €35

76D Child Custody

76Dk34  Agreements, Contracts, or
Stipulations

76Dk35 k. In General. Most Cited Cases

(Formerly 285k2(1))

Where the father and mother, living apart, by
agreement transfer the care and custody of their infant
children to the grandfather of the children, in
consideration that he will receive, care, and provide
for them, and in pursuance of such agreement he does
take them in charge, he is the proper custodian of the

children.
Child Custody 76D €978

76D Child Custody
76DXV Custodial Interference

(FFormerly 285k 18)
Where the father and mother, living apart, by

Page

agreement transfer the care and custody of their infant
children to the grandfather of the children, in
consideration that he will receive, care, and provide
for them, and in pursuance of such agreement he does
take them in charge, the custody of the grand father is
lawful, and he has legal capacity to maintain an action
for damages against one who wronefully takes. or
causes them to be taken, from his custody.

Child Custody 76D €=2973

76D Child Custody
76DXV Custodial Interference

76DKk969 Elements. Grounds. and Defenses
76DKO73 k. Injury to Plainiff Most
Cited Cases
(Formerly 285k18)
One legally entitled to the custody of infants, and
likewise entitled to their services, may recover against
one who wrongfully takes them from his possession
without any allegation of actual loss of services.

ASHBURN, J.
It is claimed the errors assigned on the record do not
raise the question on the demurrer.

The manner in which errors are assigned should not
induce a court of review to overlook questions of real
merit in a case. Reviewing courts are not required (o
embark on a voyage to discover crrors not specifically
assigned. Where, however, the real question in a case
is manifest, as in this case, the question will not be
overlooked.

The demurrer is special and general, Three grounds of
demurrer are alleged.

I. Plaintiff has not legal capacity 10 sue.
*305 11. Misjoinder of partics defendant.

[II. The petition does not state facts suificient to
constitute a cause of action.

In discussing the first question on the demurrer, the
third cause will be considered to a considerable extent,

I. Plaintiff's legal capacity to maintain this action,

If plaintiff had the lawful right to and actual custody of
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the infants at the time of the alleged wrongful act of
defendants, he has legal capacity to sue. As we
understand the argument of counsel for defendants,
they claim the father of these minor children, only, has
a right of action.

In this country there is quite a uniformity in the
decisions in relation to the rightful custody of infant
children. The general spirit of modern adjudged cases
on this subject, both in England and the States, does
not essentially differ. As a general rule, the father is
considered as being entitled to the custody of his
minor children, and in case of his death or incapacity,
the mother. In cases of controverted custody, the
present and future interests of the minor controls the
judgment and directs the discretion of courts. While
the legal rights of parents are to be respected, the
welfare of the minor is of paramount consideration. If
necessary to attain that end, the custody of minor
children will be taken from their parents, or refused to
them. Hurd on Habeas Corpus, 528; Tyler on Infancy,
ete., 283,

When the question of custody arises between the
father and mother, or between either of them and
another, as to rightful custody, and the minor is of an
age to make an intelligent and discreet choice, courts
will respect the minor's election. When the child is too
young to exercise judgment in making a choice, courts
are never restrained by any supposed absolute right of
custody in either parent, but will direct the custody
where the best and highest interests of the infant will
be subserved.

It sometimes happens that parents have abandoned
their *306 minor children, or by act and word
transferred their custody to another. In such cases,
where the custodian is, in every way, a proper person
to have the care, training, and education of the infant,
and the court is satisfied its social, moral, and
educational interests will be best promoted by
remaining in the custody of the person to whom it was
transferred, or received, when abandoned, the new
custody will be treated as lawful and exclusive.

**5 After the affections of both child and adopted
parent become engaged, and a state of things has
arisen which can not be altered without risking the
happiness of the child, and the father wants to reclaim
it. the better opinion is that he is not in a position to
have the inferferance of a court in his favor. His
parental rights must yield to the feelings, interests, and
rights of other parties acquired with his consent.

In this case, for the purposes of the demurrer, it is
admitted the father and mother were not ina condition
to take care of their infant children. and for that reason
transferred the care and posscssion of both minors to
plaintiff, and wholly renounced and abandoned all
right, as parents, to the custody of the infants to the
plaintiff; that plaintiff accepted and took upon himsell
their care and custody; that defendant knowing these
facts, and intending to deprive plaintiff of the custody,
possession, and services of the minors, and to injure
him, wrongfully, without consent or authority,
forcibly took possession of the minor children, and
carried them out of Pickaway county into other
counties in the state, and there concealed them, etc.

Upon this state of fact, plaintiff, who is the grandfather
of the minors, stood to them, in loco parentis, with
title to their custody, which no one could forcibly
question with impunity. If these children had been but
domestic animals, plaintiff had a lien upon them.
which the owner would have been bound to discharge
before he could assert a right to their custody. As
against a wrong-doer, plaintifl’ had lawful right. if
forcibly taken from his possession, to recover them at
the costs of the tort-feasor.

*307 Questions, as to the rightful custody of minor
children, have generally, in this country, been made in
proceedings in habeas corpus, where alleged itlegal
restraint was the chief question for consideration. As
however, the decisions, in such cases, and the clear
expressions of judges, have a direct bearing upon the
rights of parents and others to the vightful custody of
minors, a brief allusion to a few of them will tend to
show the spirit of the law and blaze the way to a
correct conclusion.

The State ex. re. Lynch v. Bratron, decided by the
Supreme Court of Delaware, reported in American
Law Reg. (N. S.), vol. 15,359, is a case in which there
was a contest for the custody of infant children
between their father and grandmother, Relator
intermarried  with  Emma  Braiton,  daughter  of
respondent, and to them three children were born. The
father and mother were divorced. and the custody of
the children awarded to the mother. In 1870, the
mother and children went to live with respondent. and
resided with her until 1873, when the mother of the
infants died, committing the care and custody of her
children to respondent, who accepted the charge. In
1876, relator commenced proceedings to recover
possession of his minor children,
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After a full and careful review of the authorities, the
court held that while the father has prima facie right to
the custody of his minor children, his right is not an
absolute and unqualified right. ‘He may relinquish or
forfeit it by contract, by his had conduct, or by his
misfortune in being unable to grant proper care and
support.”

**6 Where the father asserts his legal right, and the
welfare of his minor child is involved, courts are not
embarrassed is asserting their power, in a discreet
judgment, as to its proper, and for the time being,
lawful custody. In the case of the State v. Smith, 6
Greenlief, 462, the relator was the father, and the
respondent the grandfather of the minor, Parris, J.,
said: “I'rom an examination of authorities, | consider
the faw as well settled that it is in the sound discretion
of the court to alter the custody of these minor *308
children or not, and that the father can not claim them
as matter of right.’

To the same effect is Dumain and wife v. Guynne, 10
Allen, 272.Chapman, J., said: ‘But there are cases
where the policy of the law is best promoted by the
separation of children from one or both of their
parents,’

In Cone v. Dougherty, 1 (Pa.) Leg. Gaz. 63, cited in
note to Hurd on Habeas Corpus, 550, in Pennsylvania,
it was held, "that a parent might relinquish the right of
custody of his child by parol, Where a father gave the
care of his infant daughter to a sister of its deceased
mother, and afterward only visited it about once a
year, and never contributed to its support, and after a
lapse of eight years, claimed custody of the child, such
facts were held to establish the abandonment of the
father's right.’See also Waldren, 13 Johns. 418.See U.
S.v. Green, 13 Mason, 482;Mercier v. The People, 25
Wend, 101:Gusweiler v. Dodez, 4 Ohio St. 615:Ex
parte Peter M. Shumpur, 6 Rich. 344,

An English case (Lyons v. Blenkin, Jacobs, 245) is in
harmony with the American decisions. Lyons, first by
habeas corpus, and finally by petition in chancery,
sought to recover the custody of his three minor
children from defendant, who was the husband of their
aunt. The father, verbally and by act, had transferred
his three minor children to the custody and care of
their maternal grandmother, who accepted the custody
and charge. By her will she provided an estate for
them and her own daughter, Mrs. Blenkin, and
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appointed by her will her daughter as guardian of the
minor grandchildren, and custodian of their persons
and the estate devised to them by the testatrix. The
aunt took charge of the minors, cared for. and
educated them for several years, when, on account of
differences between the father and  aunt. he
commenced proceedings to recover the custody of his
children and their fortunes.

After a patient and full investigation, the lord
chancellor says (p. 262): "1t is always a delicate thing
for a court to *309 interfere against parental authority.
yet we know that the courts do it in cascs where the
parent is capriciously interfering in what is clearly for
their benefit.” After remarking upon the fact that the
father had voluntarily placed his children in the
custody of their grandmother, and acquiesced in the
possession of the aunt after it was transferved to her by
the will of the grandmother; that they had formed
habits, associations, and attachments under her roof
and supervision, he further says (on p. 264): “| have
not, in my judgment, a case before me that can justify
me in removing these children from the custody in
which they are, or from the course of education in
which they have been placed and have hitherto gone
on.”The custody of the aunt thus acquired was held to
be superior to the right of the father.

**7 After a thorough review of this question., Mr.
Hurd, in his valuable work on Habcas Corpus. says (p.
537y “Why then may he (the father) not transler to
another person the right of custody. where he may thus
abandon or forfeit, especially where the interests of
the child are not prejudiced by the arrangement? And
how can the court pronounce that custody which is
held under a fair agreement with the parent, and not
injurious to the welfare of the child, to be an illcal
restraint?’lt is lawful custody until sct aside by
superior recognized legal right. See also Tyler on
Infancy, etc., 284.

The statute defining and punishing child stealing (S. &
C. 457) provides: ‘That every person who shall
maliciously, or forcibly, or fraudulently, lead, take. or
carry away, or decoy, or entice away any child under
the age of ten years, with intent unlawfully (o detain or
conceal such child from its parent or parents. or
guardian, or other person having the lavwful charge of
such child, shall, upon conviction thercof. be
imprisoned in the penitentiary, and kept at hard labor,
not more than seven years and not less than one vear”

The legal effect of the facts alleged in the petition. and
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admitied to be true for the purposes of the demurrer,
brings plaintiff's possession of the minor children
named *310 in the petition within the scope and
meaning of the statute making child stealing a felony.
Plaintiff had the lawful charge of the children, and the
spirit of this statute would rather aid than disturb the
common-law right of action for damages for their
wrongful abduction. Plaintiff, occupying, by contract
founded upon sufficient consideration, the protecting
refation of the parents toward the minors, was vested
with legal capacity to institute and maintain, in his
own name, an action for damages against one who
wrongfully and forcibly takes them from his care.

From authority and reason, the following propositions
may be stated generally:

I. As a general rule the parents are entitled to the
custody of their minor children. When the parents are
li_ﬁving apart, the father is, prima facie, entitled to that
custody, and where he is a suitable person, able and
willing to support and care for them, his right is
paramount to that of all other persons, except that of
the mother in cases where the infant child is of such
tender years as to require her present care; but in all
cases of controverted right to custody, the welfare of
the minor is first to be considered.

2. The father's right is not, however, absolute under all
circumstances. He may relinquish it by contract;
forfeit it by abandonment; lose it by being in a
condition oftotal inability to afford his minor children
necessary care and support,

3. Where a father and mother, living apart, by
agreement (ransfer the care and custody of their infant
children to the grandfather of the children, in
consideration that he will receive, care, and provide
for them, and in pursuance of such agreement does
take them in charge, the custody of the grandfather is
lawful, and he has legal capacity to maintain an action
for damages against one who wrongfully takes, or
causes them (o be taken, from his custody.

**8 1. It is urged, under the second branch of the
special demurrer, that if the taking of the infants
should be unlawful, the tort is alleged to have been
committed jointly, by husband and wife, and in such
case coercion of the husband *311 will be presumed.
For this reason it is claimed the demurrer should have
been sustained as to the wife.

It would, perhaps, be sufficient on this branch of the
demurrer, to say that the code docs not recognize the
misjoinder of parties defendant as cause for demurrer,
It is only where there is a defect of parties plaintiff or
defendant that a demurrer may be interposed. Code, §
87.

The doctrine of the law, however. is adverse to the
claim made by counsel in argument, as we think will
clearly appear from an examination of the following
authorities. Wright v. Leonard, 11 C. B. (N, S)), 238,
266: Keyworth v. Hill and wife, 3 B. & A, 683:Barns
v. Harris et al., Busbee, 15; 1

Married Women, vol. 1, §§42,43: vol. 2, §§ 255, 256.

The general rule may be stated thus, in actions for
damages, arising from the wrongful act of a married
woman, husband and wife must be joined as
defendants, If, in the commission of the tort, she acted
under marital coercion, and such fact does not appear
on the face of the petition, her defense must be made
by answer,

1. At common law, a parent has an action for the
seduction of his child, to whose scrvices he is entitled.
Analagous to the injury occasioncd by seduction, is
that of the abduction of a minor child from its father,
or one having it in lawful charge. To recognize the
doctrine that one standing in loco parents. clothed
with the lawful custody of an infant under five years
old, has no legal capacity to sue or maintain an action
for damages, either general or special, against the
child thief, would be an unwarranted restriction upon
the common-law rights of the citizen. It would be no
less restrictive, to hold that no action can be
maintained for such course, by reason of the fact that
the infant, because of its tender vears, is unable to
render any valuable services. The action rests upon the
right to service, and not upon actual services.

Plaintiff, in substance, charges that these minor
chitdren were wrongfully taken from his possession.
by defendants, to deprive him of their “possession and
services.” He *312 avers he was at a large expenditure
of time and money in recovering possession of them;
that the infants, while in the custody of defendants,
were ‘neglected, abused, and ill-ireated. so that they
became feeble and sick,” requiring great care. exira
nursing, etc., to restore them to their customanry health,
and that this extra burden was occasioned (o him by
the wrongful acts of the defendants.
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We are not at liberty, in view of the admitted facts, to END OF DOCUMENT
presume, as suggested by counsel for defendants, that
defendants acted at the instance of the father of the
infants. If he was consenting to the stealing of them, as
now advised, the court, looking to the interests of the
minors, and the legal rights of plaintiff, would assert
its power to protect the grandfather against the tortious
acts of the father as well as those of strangers. The
custody of the grandfather was legal, and one who
would interrupt that relation should do so through the
courts. If the father, he should have entered through
the straight gate of the law to obtain possession of his
children, and not have attempted to climb over it in
some other and wrongful way. Jones v. Cleghorn, 54
Ga. 15,

**9 On demurrer, an averment that the wrongful act
complained of was done to deprive plaintiff of the
services of the minors, without averring their ability. to
serve him, or the nature of the services of whichzhe
was deprived, is sufficient on thc question ofpe;ﬁuocﬁ
servitium amisil. =

Plaintiff, in loco parentis, in asserting his lawful
custody to the infants, against one who has unlawfull
taken them from his possession, can recover, as
compensatory damages, the expenses necessarily
incurred by him in reclaiming, and in nursing them
through any sickness occasioned by the wrongful act
of defendants, or that was occasioned through their
agency. Dennis v. Clark, 2 Cush. 347:Moritz v,
Garnheart, 7_Watts, 302:Kirkparrick v. Lockart, 2
Brev. 276:Martin v. Payvne, 9 Johns. 387:Hewett v.
Prine, 21 Wend. 78; 2 Addison on Torts, 1094,

The right to the custody of the infants, and their
services as an incident thereto, is the gravamen of the
action, *313 Actual loss of services in not an essential
allegation to enable plaintiff to maintain his action.

But whether damages, other than compensatory, may
be recovered, we do not say, for the reason that such
question is not necessarily before us now for
determination.

Judgment reversed and cause remanded.
Ohio 1877
Clark v, Baver

32 Ohio St..299, 1877 WL 120 (Ohio), 30 Am.Rep.
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